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BRIEF FOR APPELLANTS. 


Statement. 

I 

! 

This is an appeal from an order of the District Court 
of the United States for the District of Columbia perma¬ 
nently enjoining the appellants from (a) picketing; (b) in 
any manner, whether by inducement or otherwise, prevent¬ 
ing persons from patronizing the plaintiff II. Zirkin & 
Sons, Inc.; (c) in any manner, whether by inducement or 
otherwise, preventing or hindering the employees of H. 
Zirkin & Sons, Inc. from exercising their right to work 
for the said plaintiff; (d) by inducement or otherwise to 
“require” the employees of H. Zirkin & Sons, Inc. to join 


I 
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the defendant union. Fur Workers Union Local No. 72; 

(e) in any manner, whether by inducement or otherwise, 

to “endeavor to compel” the plaintiff H. Zirkin & 8011 s, Inc. 

or its employees to abandon or violate a certain contract 

theretofore entered into between them; and (f) doing or 

threatening to do any of the foregoing acts whether indi- 

viduallv or in concert with each other or with others, and 
* ' 

from aiding, abetting, assisting, or advising other persons 
to do or threaten to do such acts or any of them. 

Appellant International Fur Workers Union, of the 
United States and Canada (hereinafter referred to as the 
“International"), is an unincorporated association, and 
is an international union composed of fur workers. Ap¬ 
pellant Fur Workens Union, Local No. 72 (hereinafter 
referred to as the “Union"), is an unincorporated associa¬ 
tion, and is a local union, consisting of fur workers em¬ 
ployed in the City of Washington, 1). O. Appellee H. Zirkin 
& Sons, Inc. (hereinafter referred to as “Zirkin"), is a cor¬ 
poration engaged in the fur business in the City of Wash¬ 
ington. I>. C. Appellee Fur Workers Union No. 21238 
(hereinafter referred to as “No. 21238”), is an unincorpo¬ 
rated association consisting exclusively of the employees 
of appellee H. Zirkin & Sons. Inc., nine in number. 


The Facts. 

On or about July 1,1037, appellee Zirkin was approached 
by a representative of the appellant Union, who suggested 
a collective bargaining agreement between the Union and 
Zirkin. There had been prior unsuccessful attempts on 
behalf of the Union to enter into contractual relations 
with Zirkin (Record pp. 38, 70). Appellant Union has 
contracts with practically all the fur houses in the City 
of Washington, and the other employers threatened not to 
renew their contracts unless Zirkin also entered into a 
contract with the Union, as they were at a disadvantage 
in paying the union scale while Zirkin was not (Record 
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p. T9). At the time of this lust attempt by the Union, at 
least one of Zirkin's employees was a member of the Union 
(Record p. 38). The exact nature of the contract pro¬ 
posed by the Union is a matter of dispute; but, concededly, 
Zirkin refused to enter into any agreement with the Union 
(Record pp. 38-39). The failure of the negotiations for 
an agreement resulted in the Union calling a strike at 
Zirkins place of business, on or about August 15, 1937 
(Record pp. 38, 73). Picketing followed, the exact nature 
of which, as to number and character, is one of the matters 
in dispute. The calling of the strike, and the picketing in 
its turn, resulted in the organization of appellee No. 21238 
about a month later. The exact character of this organiza¬ 
tion, and the manner in which it came into existence, is 
also a matter of dispute: Appellees claiming that No. 21238 
is a bona lide labor union; while appellants claim that it 
is largely a paper organization, and that, in any event, it 
is not an independent or bona fide labor union, having been 
organized by appellee Zirkin as a means of combating the 
strike called by the appellants, and to prevent bona fide 
organization of its employees. Concededly, its membership 
is limited to Zirkin employees, nine in number. Conced¬ 
edly, none of its members had ever belonged to any labor 
union, and concededly also, Zirkin never employed any 
labor union help except the two employees who subse¬ 
quently went out on strike (Record pp. 38-39). Accord¬ 
ing to the testimony offered on behalf of the appellees, the 
moving spirit in organizing appellee No. 21238 was Mary 
Guerra,—an old and “trusted” employee of appellee Zirkin. 
According to her testimony, she and her fellow employees 
spontaneously decided to form a union, and she was en¬ 
trusted to carry out that decision. In pursuance to that 
decision, she wrote to Mr. Frank Morrison, Secretary of 
the American Federation of Labor, asking that her “union* 
be chartered. She admitted never having had any trade 
union experience, and claimed that she had not consulted 
with anybody that had, prior to writing to Mr. Morrison. 



She wrote to Mr. Morrison, she claimed, because she had 
seen his name in some newspaper. The correspondence 
resulted in a eertilicate or “charter*’ being issued by the 
American Federation of Labor, under date of September 
21, 1937, chartering “Fur Workers Union, Local 21238.” 
Upon the receipt of the charter and on or about September 
29, 1937, the new “union” met and elected Mary Guerra 
prt •sident, at the same time authorizing her to negotiate 
an agreement with Zirkin on behalf of its employees. Such 
an agreement was actually signed the following day, Sep¬ 
tember 30, 1937,—Mary Guerra negotiating and signing 
on behalf of appellee ^’o. 21238. According to appellees' 
testimony, the negotiations were most cordial, each item 
proposed by Zirkin being accepted by Mary Guerra, and 
each item proposed by Mary Guerra being accepted by 
Zirkin (Record p. 45). The contract which resulted from 
these negotiations is for a period of live years, and the 
terms are less favorable to Zirkin’s employees than the 
standard contract of the appellant Union (Record p. 73). 
In connection with the question of the bona tides of Xo. 
21238 as a labor union, the motive that prompted its or¬ 
ganization, and the bona lides of the contract entered into 
between the appellees, it is important to note here that 
just about a month prior to the issuance of the “charter” 
to this alleged union, and, therefore, less than a month 
before Mary Guerra and her associates are supposed to 
have decided to organize as a union, and only a little over 
a month before Zirkin and Mary Guerra sat down to sign 
a five-year union agreement , appellee Zirkin circulated 
among its employees, and all of its employees, including all 
of those iclio subsequently organized “Fur Workers Union 
Jjocnl No. 212J8/' signed the following statement, which 
was conspicuously posted in the window of the Zirkin 
store: 


“To tiib Public : We, the undersigned, 20 of 21 
employees of TI. Zirkin & Son, Inc., are satisfied 
with the wages we are paid and with our hours and 
conditions of employment. We are not members 
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of any union and do not choose to become members 
of any union. This statement is made of our own 
free will and volition, without coercion from our 
employers or from any source whatsoever.” (Rec¬ 
ord pp. 85-86) 

And it should also be noted, in this connection, that the 
record does not show that the sudden zeal of Zirkin or of 
its employees had resulted in the unionization of any other 
of the Zirkin employees except those who were eligible for 
membership in appellant Fur Workers Union, Local 72. 

There was conflicting testimony as to the nature of the 
picketing, but, concededly, there was no violence or de¬ 
struction of property. The principal dispute was as to the 
number of pickets employed at various times, and as to 
whether or not those pickets incommoded pedestrians. 
Also, as to whether or not customers of Zirkin had been 
accosted. On this point, the President of the Union testi¬ 
fied that he was in charge of the picketing in the sense 
that he laid down the rules for the pickets, and also per¬ 
sonally superintended the same for an hour between 4:30 
and 5:30 P. M., when the principal picketing was con¬ 
ducted, and that he instructed the pickets not to accost 
any customers. Concededly, some of the pickets used the 
words “scab” or “dirty scab,” with respect to some of 
Zirkin’s employees, but the testimony is that such epithets 
were used in retaliation for similar or worse epithets used 
by Zirkin's employees with respect to the pickets,—both 
the President of the Union and one of the pickets testify¬ 
ing that they had been called “dirty Jew,” “lousy Jew” 
and similar epithets. There was no evidence of any threats 
by the Union. or any authorization by the Union of such 
threats. It also appeared that most of the abusive lan¬ 
guage in accosting the customers was used by a strange 
woman who mysteriously appeared on certain occasions 
on the picket line and that as soon as the matter had been 
reported to the President of the Union, that woman, icho 
was not a member of the Union , was ordered off the picket 
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line and that she never thereafter again appeared on the 
picket line. The President of the Union testified that in 
his opinion she had been purposely “planted" by Zirkin 
(Record p. 77), but in view of the fact that there is no 
testimony in any way connecting her with the Union, that 
is quite immaterial. 

The police authorities, called as witnesses on l>ehalf of 
the appellees, testified that a policeman was specially as¬ 
signed to “strike duty” in front of Z irk in's place of busi¬ 
ness to preserve order; that such special policeman was 
constantly on duty during all of the several months from 
the commencement of the strike to the trial, except for 
a few days, and that, in addition to this special policeman, 
there were plainclothesmen on duty in the district which 
included Zirkin's place of business, and that these plain¬ 
clothesmen were making the rounds of the district con¬ 
tinuously, and that there was also a regular traffic police¬ 
man stationed within half a block from the place of busi¬ 
ness. It further appeared that during the four months, 
approximately, that the strike lasted, and until the hear¬ 
ing on the temporary injunction, which ended in the ter¬ 
mination of all picketing, there had been only four arrests 
for disorderly conduct, which included such offenses as 
spitting on the sidewalk by one of the pickets. 

On the question of any attempts to settle the dispute, 
and the nature of the dispute ,—the latter being of decisive 
importance in view of the decision of the District Court,— 
the record shows the following: 

Concededly, no effort was made by Zirkin to compose 
his differences with the Union before the calling of the 
strike on August 15, 1937, although long before that time 
one of its officers referred to his “troubles'’ with the Union 
(Record p. 39). Nor was anything apparently done after 
that, except to enlarge it by organizing appellee No. 21238. 
In this connection, the testimony of Mr. Dewey Zirkin, the 
President of the appellee Zirkin, is significant. Referring 
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to the commencement of the strike and Zirkin's prepara¬ 
tion therefor, he testified— 

“That he knew that the strike was imminent and 
he had instructed his employees what to do when 
the strike did take place.” (Record p. 30) 

This preceded immediately his testimony as to the or¬ 
ganization of appellee Xo. 21238, and the negotiations for, 
and signing of, the contract with that appellee. The rec¬ 
ord also shows that every effort, from the commencement 
of the strike until the trial, to in any way compose their 
differences was ihade by the appellant Union, and met 
either by blank silence or flat refusal by the appellees 
(Record pp. 72, 74). The President of the Union testified 
that the strike was called for the purpose of obtaining 
recognition of his union as the sole bargaining agency for 
Zirkin 7 s employees, and for the purpose of procuring in¬ 
creased wages for them. This testimony is corroborated 
by the conceded fact that the contract proposed by the 
appellant Union to appellee Zirkin before the calling of 
the strike provided for shorter hours and higher wages 
than those which Zirkin’s employees were actually getting, 
or what was provided for them by the contract of Septem¬ 
ber 30, 1937 (Record pp. 72-73). After the strike had 
lasted for some time, however, the Union was willing to 
recede from its original position and to call off the strike 
if its two members, Morris Schwartz and Carmen Haley, 
would be taken back to work by appellee Zirkin. This 
offer was first made at a conference held at the request of 
the President of the appellant Union, at the office of the 
attorney for appellee Xo. 21238, before the commencement 
of the present action , and it was repeated in open court 
at the hearing on the temporary injunction held on De¬ 
cember 2, 1937 (Record p. 74). This last proposal was 
coupled with only one condition, namely, that these two 
strikers should be permitted to remain members of the 
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appellant Union. His exact testimony on the point, as it 
appears in the record, is as follows: 

“That on December 2, 1937, he proposed in open 
court to call off the strike, if Zirkin would re¬ 
employ Schwartz and Haley and recognize their 
rights as individuals to belong to the defendant 
Union: Zirkin refused to accept this offer.” (Rec¬ 
ord p. 74) 

The following bit of evidence, given by Gartenhaus, the 
President of the defendant Union, and one of the defend¬ 
ants enjoined herein, at the hearing on the temporary in¬ 
junction held on December 2, 1937, on cross-examination 
by the attorney for appellee Zirkin, Mr. Ringgold Hart, 
is of interest: 

“That witness proposed to Mr. Zirkin about a 
month and a half ago that Mr. Zirkin, as a member 
of the Retail Furriers Association, should partici¬ 
pate in the drawing up of a contract to be signed 
by the members of the Association with the defend¬ 
ant Union, and that said contract would be drawn 
to the satisfaction of Zirkin: Zirkin said to do this 
would break up his organization and he had worked 
very hard to perfect it as he likes it, and he doesn’t 
want to do anything to break it up; witness re¬ 
peated to Mr. Ringgold Hart, the proposition he 
had made to Zirkin and Ringgold Hart said he 
thought it was a fair proposition.” (Record pp. 
<o-<l>) 

That the evidence was true is proven by the fact that 
Mr. Ringgold Hart, who elicited this testimony, did not 
in any way attempt to contradict it. That the offer had 
no effect is proven by the fact that it had not been ac¬ 
cepted by Mr. Zirkin, and that the present action was 
subsequently commenced. 
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The Pleadings and the Decree. 

The bill of complaint is in the form that was usual in 
this class of cases before the enactment of the so-called 
Norris-LaGuardia Act, and there is no attempt to comply 
with its provisions,—the appellants’ theory being that no 
labor dispute was involved. It was on the same theory 
that both the temporary and permanent injunctions were 
granted, the Court making no attempt to comply with the 
provisions of that Act,—as, indeed, it could not very well 
do under the evidence disclosed in the record,—but making 
a specific finding, in justification of its course, that no 
labor dispute existed . 

The decree runs against all of the defendants, including 
International Fur Workers Union of United States and 
Canada. There is not a scintilla of evidence connecting 
that organization, consisting of some 30,000 members 
(Record p. 71) scattered all over the United States and 
Canada, except that appellant Fur Workers Union Local 
72 is one of its affiliate organizations, and that it con¬ 
tributed $300 to the treasury of that Union when the Zir- 
kin strike apparently became a strain upon its finances. 
It also runs against all the members of Local 72, known 
and unknown. 


Assignment of Errors. 

Appellants say that the court erred as follows: 

1. In granting the plaintiff a decree of injunction. 

2. In finding no labor dispute exists between plaintiffs 
and defendants. 

3. In failing to find that there was a labor dispute be¬ 
tween plaintiffs and defendants, and that such dispute is 
governed by the provisions of Title 2!) U. S. C., Section 113, 
sub. a, b, c, and d, thereof. 
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-1. In finding the facts sot forth in paragraph 0 of the 
findings, particularly: “9. On September 21, 1937, upon 
their voluntary application, and without the influence, jj 

assistance, coercion or persuasion of them by plaintiff 
Zirkin, the American Federation of Labor issued to seven 
of the then nine fur worker employees of Zirkin a cer¬ 
tificate of affiliation to constitute the unit to l>e named 
and known under the title of Fur Workers Union No. 

21,238, Washington, D. C. Immediately thereafter the 
remaining two fur workers of Zirkin joined and became 
members of that union, said union thereupon having a 
membership of all the fur worker employees of plaintiff 
Zirkin/’ 

5. In failing to find that the plaintiffs were not en¬ 
titled to injunctive relief because the plaintiffs had failed 
to comply with the obligations imposed on them by Section 
102 of Title 29 U. S. 0. in the following respects: 

a. That plaintiff IT. Zirkin & Sons, Inc. had denied 
to its employees full freedom of association and self 
organization. 

b. That plaintiff Zirkin & Sons, Inc. had pursued a 
course of conduct designed to prevent self organization 
and free choice of representatives by assisting, fostering 
and promoting the formation of plaintiff Union. 

0. In finding ‘*10. Fur Workers Union No. 21,238 is 
properly and legally organized as and for an appropriate 
collective bargaining unit.” 

7. In finding that the agreement entered into between ; 

plaintiff IT. Zirkin & Sons, Inc. and plaintiff Fur Workers 
Union, No. 21,238 on September 30, 1937, was consum¬ 
mated pursuant to the National Labor Relations Act of 
July, 1935. 


8 . In finding *‘13. Defendant C. I. O. Union, by its mem¬ 
bers, agents, servants and employees, continued to picket, 
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without justification, and unlawfully, the place of busi¬ 
ness of plaintiff Zirkin, by mass formation in numbers at 
times as great as thirty-five, many of the pickets carrying 
banners or placards, for the purpose of coercing plaintiff 
Zirkin and its fur workers to violate the written agree¬ 
ment negotiated and entered into by the plaintiffs on Sep¬ 
tember 30, 1937, and to have plaintiff Zirkin rescind its 
recognition of the A. F. L. union as the representative of 
all its fur worker employees.” 

9. In failing to find from the evidence adduced that the 
public officers charged with the duty to protect plaintiffs’ 
property have been able and in fact did furnish plaintiffs 
with adequate protection. 

10. In failing to find from the evidence adduced that 
the plaintiffs were not entitled to the relief prayed for 
because they had failed to make every reasonable effort 
to settle the dispute of the parties herein, either by negotia¬ 
tion or with the aid of any governmental machinery of 
mediation or voluntary arbitration, as required by Sec¬ 
tion 108 of Title 29 U. S. C. 

11. In granting an injunction in the absence of any 
evidence upon which the Court would be able to make the 
specific findings prerequisite to the granting of an in¬ 
junction under the terms of Section 197 of Title 29 U. S. C., 
namely: 

a. That unlawful acts have been threatened and will 
Ik? committed unless restrained : or have been committed 
and will be continued unless restrained. 

b. That substantial and irreparable injury to plaintiffs' 
property will follow. 

c. That as to each item of relief granted greater in¬ 
jury will be inflicted upon complainants by the denial of 
relief than will be inflicted upon defendants by the grant¬ 
ing of relief. 
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d. That complainants have no adequate remedy at 
law. 

e. That the public officers charged with the duty to pro¬ 
tect plaintiffs* property are unwilling or unable to furnish 
adequate protection. 

12. In its conclusion of law that no labor dispute exists 
between the plaintiffs and defendants within the meaning 
of the law. 

13. In its conclusion of law that the plaintiffs, indi¬ 
vidually and collectively, are entitled to have the defend¬ 
ants and each of them, their agents, servants and em¬ 
ployees, permanently enjoined from continuing its or their 
parading, picketing and carrying of banners and signs and 
acts of coercion, persuasion, intimidation and interference 
and threats against plaintiff Fur Workers Union, No. 
21,238, an affiliate of the American Federation of Labor, 
or any of its individual members, or plaintiff H. Zirkin & 
Sons, Inc. at its place of business, or in any manner inter¬ 
fering with the property or the property rights of the 
plaintiffs. 

14. In issuing a preliminary and permanent injunction 
against the International Fur Workers Union of the 
United States and Canada, Fur Workers Union Local # 72, 
I. Gartenhaus, individually and as President, Joseph Car¬ 
doza, as Secretary, and Morris Schwartz, in the absence 
of anv evidence that the aforesaid defendants had made 
any threats or committed any unlawful acts, or that they 
had ratified the commission of any unlawful acts after 
actual knowledge thereof. 

15. In issuing a preliminary and permanent injunction 
against officers, agents, members, servants, employees, and 
those in active concert or participation thereof, in the 
absence of the necessary evidence required by the terms of 
Title 29 U. S. C. 
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ARGUMENT. 

POINT I. 

Under the uncontroverted facts a labor dispute 
exists between appellants and appellee Zirkin. 

The first Conclusion of Law made by the Court below 
is as follows: “No labor dispute exists between plaintiffs 
and defendants within the meaning of the law.” 

We respectfully submit that if that finding be un¬ 
founded, the decree herein must be reversed and the com¬ 
plaint dismissed, irrespective of any other feature of the 
case. This does not mean, by any means, that if that con¬ 
clusion were true the order appealed from should be sus¬ 
tained. On the contrary, we believe that under well- 
settled rules of law the Court below was in error in mak¬ 
ing the order appealed from, quite irrespective of the so- 
called Norris-LaGuardia Act, or any definition of the term 
“labor dispute” as used therein. That, however, is a purely 
academic question which need not detain us here. For it 
seems to us beyond possible dispute that this case involves 
a “labor dispute” within the definition of that Act, and 
there is no pretense of that Act having been complied with 
either in the pleadings, proof, or the findings of the Court, 
which are, by that Act, made a prerequisite to the issuance 
of any injunction. 

Section 13 of the Xorris-LaGuardia Act (20 I". S. C. 101 
et seq .) provides as follows: 

“The term ‘labor dispute’ includes any contro¬ 
versy concerning terms or conditions of employ¬ 
ment or concerning the association or representa¬ 
tion of persons in negotiating, fixing, maintaining, 
changing, or seeking to arrange terms or conditions 
of employment, regardless of whether or not the 
disputants stand in the proximate relation of em¬ 
ployer and employee.” 
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There lias been some difference of opinion as to the 
exact meaning of this section, principally between the Cir¬ 
cuit Court of Appeals for the Seventh Circuit, and the 
Courts of Appeal and District Courts in the other Cir¬ 
cuits,—the Court of Appeals of the Seventh Circuit adopt¬ 
ing a rather narrow definition of the term “labor dispute” 
as used in the Xorris-LaGuardia Act. The United States 
Supreme Court, in the case of Latif v. Shi inter, decided 
February 28, 19i>8 overruled the Seventh Circuit Court 
of Appeals, reversing its judgment in that case and adopt¬ 
ing a definition of the term “labor dispute” much broader 
than would be necessary in order to find a labor dispute* 
in the present case. It was the iAtitf case upon which the 
Court below apparently relied in its decision herein, and 
its reversal by the United States Supreme Court would 
seem to make it unnecessary to consider that case here. 
However, we consider it proper to consider that case as 
well as the earlier Rice case upon which the Court of Ap¬ 
peals of the Seventh Circuit relied in the decision of the 
Leaf case, for two reasons: First, in order to show that 
even under the rulings of the Circuit Court of Appeals of 
the Seventh Circuit there clearly is a labor dispute in the 
present case. And, secondly, in order that we may realize 
the full breadth of the term “labor dispute” as defined by 
the United States Supreme Court. And we should also 
add that since the decision in the Latif case the United 
States Supreme Court has broadened the definition of the 
term “labor dispute” even beyond the very broad defini¬ 
tion given by it to that term in the Laitf case. We have 
said that the decision of the Circuit Court of Appeals for 
the Seventh Circuit in the lAtuf case was based upon its 
earlier decision in another case. We shall therefore com¬ 
mence the discussion on this subject with a consideration 
of that earlier case,— 

United Electric Coni Com jinnies v. Rice, 80 Fed. 

Rep. (2) 1. 
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Ail examination of that case will show, to begin with, 
that it involved purely a dispute between two unions, and 
that the employer was found not to have participated in 
any way in the dispute. It was the new union that was 
the aggressor and against whom the decree of injunction 
was directed. The old union, the United Mine Workers 
of America, had had for many years contractual relations 
with the employer in question, and when the dispute arose 
there was an enstiny contract, entered into between the 
United and the employer, at a time when all the present 
members of the new union, called the Progressive, were 
members of the United. Aside from the question whether 
or not the members of the Progressive were themselves 
bound bv the contract which had been entered into be- 
tween the employer and the United while they were mem¬ 
bers of the latter, it was clear that the dispute, whatever 
it was, was purely between the United and the Progressive. 
Neither the bona tides of the United as a general labor 
union, nor the bona tides of the contract entered into be¬ 
tween it and the employer, were ever questioned. Under 
those circumstances, the Court held that there was no 
labor dispute within the meaning of the Norris-LaGuardia 
Act. We need not discuss here the question whether or 
not that decision was correct. It is important, however, 
to note how the Court itself conceived of its decision and 
the use it made of it in the Lauf case,—a use which clearly 
showed that all of the elements which we have enumerated 
had to exist in order for the Court to come to the conclu¬ 
sion that no labor dispute, within the meaning of the 
Norris-LaGuardia Act, was involved: (1) The dispute 
must be solely between two labor unions, and the bona 
tides of the complainant union, or the union with which 
the complainant had his contract, must be beyond ques¬ 
tion. (2) Of necessity, both the contract in question, as 
well as the union contractee, must have been at least in 
existence before the dispute arose ; and neither must have 
been created as a result of the dispute. (3) The contro¬ 
versy must be confined solely to the question of “jurisdie- 
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tion" or ‘‘bargaining agency,” and not involve any inde- 
]>endent cause of dispute, such as terms of employment. 
All of these requisites to the finding of “no labor dispute” 
■were present in the Jxmf case,—or at least, so the Court 
of Appeals for the Seventh Circuit held. There was also 
present in that case the additional fact that not a single 
employee of the plaintiff employer belonged to the defend¬ 
ant union, so that the union was a complete “outsider.” 
There certainly was no dispute between the employer and 
any of its em ployees. Nor did that case involve any strike. 
Indeed, it could not very well,—since there was nobody to 
strike, all of the plaintiff employer's employees belonging 
to the union which was the subject of the attack by the 
defendant union. That the latter question was considered 
of importance by the Court of Appeals of the Seventh 
Circuit is clear from the following statement with which 
it commences the discussion of the case: 

“No strike or dispute between employer and em¬ 
ployee is here involved. The primary question pre¬ 
sented is whether a labor union representing not 
one of the employees of a business, can lawfully 
picket that business and thus injure it, for the pur¬ 
pose of compelling the employer to accept the union 
as the sole bargaining agent of the employer's work¬ 
men over their protest and to the exclusion of the 
agency which the employees in the exercise of their 
free choice have unanimously selected.” 

The Court thereupon proceeds to answer the “primary 
question” put by itself as follows: 

“Under the authority of United Electric Coal 
Companies v. Rice etal., SO F. (2d) 1, decided by 
this court at its present term, the question must be 
answered in the negative. We there held that the 
labor dispute designated in the Norris-LaGuardia 
Act referred to a labor dispute between the em¬ 
ployer and the employee and did not apply to dis¬ 
putes between employees or to disputes between 
employee unions to which the employer was not a 
real parly. There the dispute was between the 
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regular union which was the United Mine Workers 
of America, and a recently organized union which 
styled itself the Progressive Miners of America. 
Members of both unions were employees of the em¬ 
ployer, and all, or practically all, of the employees 
were members of the United when the Progressive 
was organized. The dispute was of such magnitude 
that it was beyond control of the unions or the local 
officers. The employer was in no manner involved, 
except that it was suffering enormous damage with¬ 
out fault on its part. Both unions were satisfied 
with wages, hours, and conditions, and the strike 
was called merely because the employer would not 
cancel its contract with the United, and enter into 
a like contract with the Progressives. Under those 
circumstances the court enjoined the Progressives, 
and protected the sanctity of the contract and held 
that there was no labor dispute in which the em¬ 
ployer was engaged or for which it was in any 
manner responsible. 

“In the case at bar, the facts are quite analogous 
to those in the United Electric Case. In each case 
the real controversy was between the two unions, 
and the innocent employer suffered the damage. 
The instant case, however, is stronger for the em¬ 
ployer in that not one of appellee's employees is 
a member of the appellant union.” 

Lauf v. E. G. Skinner & Co., 82 Fed. Rep. (2) 
G8, 70, 72. 

It is clear that neither the Rice case, nor the Lauf case, 
as it stood before it was reversed by the United States 
Supreme Court, was authority for the decision of the Court 
below in the present case. For none of the elements which 
moved the Court in those two decisions were present in 
the case at bar. This clearly was not a dispute solely 
between two labor unions. Indeed, it was not a dispute 
between two labor unions at all, even aside from the ques¬ 
tion of the bona fides of appellee No. 21238 as a labor 
union. Assuming that the character of appellee No. 21238 
as a bona fide labor union were beyond dispute, it would 
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nevertheless be true that it was not in existence at the 
time when the dispute arose. Clearly, up to September 
21, 1937, the dispute was moldy between Fur Workers 
Union No. 72 and 11. Z irk in & Sons, Inc. In this connec¬ 
tion, it must be remembered that the provisions of Section 
1 of the Norris-LaGuardia Act (29 U. S. C. A., Sec. 101) 
do not limit the jurisdiction of the United States Courts 
with respect to injunctions to cases involving a labor dis¬ 
pute, but to cases ‘‘involving or yrowiny out of a labor 
dispute.” Clearly, therefore, even if this case had devel¬ 
oped into a dispute between two bona tide labor unions, 
it certainly grew out of a dispute between a labor union 
and an employer, with no other labor union in sight. 

Hut not only did this case unquestionably yroir out of 
a labor dispute, it unquestionably continued as such, and 
that, again, irrespective of whether or not appellee No. 
21238 was a bona fide labor union. Neither in the Rice 
case nor in the Lauf case did the Court of Appeals for the 
Seventh Circuit say that the mere fact that the case in¬ 
volved a dispute between two labor unions in itself made 
it a ‘*no labor dispute” case, within the provisions of the 
Norris-LaGuardia Act. On the contrary, the Court em¬ 
phasized the fact, as already stated, that the dispute must 
be moldy between the two labor unions, and that the em¬ 
ployer must have no real interest in the matter. It is be¬ 
cause of this fact that in the Rice case, in which the prin¬ 
ciples have been elaborated by the Court of Appeals, the 
Court stressed the fact that the defendant union did not 
seek to change the terms of employment, that it was per¬ 
fectly willing to adopt as its own the contract theretofore 
entered into with the United, seeking only that it be substi¬ 
tuted as a party to the contract instead of the United. 
It is clear that it was that circumstance which made the 
District Court determine, and the Court of Appeals agreed 
in the determination, that the employer had no real in¬ 
terest in the controversy. On the other hand, in the case 
at bar, it was clear that the employer was decidedly in- 
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terested in the question as to who should do the bargain¬ 
ing for his employees, since the contract proposed by the 
defendant Union was materially different from the con¬ 
tract made with the so-called new union. In the contract 
demanded by the appellant Union, the wages were sub¬ 
stantially higher and the hours of work substantially 
lower than those provided for in the contract with the 
appellee union. 

Furthermore, again irrespective of the origin of the dis¬ 
pute, and its progress during the strike up to and for some 
time after the organization of the appellee union, it is 
clear that some time in October,—that is before the com¬ 
mencement of this action,—the dispute again narrowed 
itself down to a dispute solely between the appellant Union 
and appellee Zirkin. Such, at any rate, was the condition 
of affairs when the matter came np on the hearing for a 
temporary injunction on December 2, 1937, when appel¬ 
lant Union made the offer to Zirkin to call off the strike 
if its tico members Morris Shapiro and Carmen Haley 
would be reemployed by Zirkin and permitted to continue 
their membership in the appellant Union, and Zirkin re¬ 
fused that offer. Clearly, at that time and every since the 
dispute remained solely one between the appellant Union 
and Zirkin, and the subject of the dispute was the re¬ 
employment by Zirkin of those two workers while they 
remained members of the appellant Union. 

It is therefore clear that under no definition of the term 
“labor dispute’' as used in the Norris-LaGuardia Act, not 
even under the narrow definition adopted by the Court of 
Appeals of the Seventh Circuit, could there ever be a real 
question of the fact that this case involved a labor dis¬ 
pute. But if there could have been such a doubt, that 
doubt has been resolved by the decisions of the United 
States Supreme Court handed down since the decision of 
the present case by the Court below. In reversing the Lauf 
case, the United States Supreme Court expressly adopted 
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all of the findings of the Court below in that ease, which 
included the following: 

••The respondent's employes number about thirty- 
five; none of them are members of the petitioning 
union. The petitioners made demand upon the re¬ 
spondent to require its employes, as a condition of 
their continued employment, to become mem!>ers of 
the union. The respondent notified the employes 
that thev were free to do this and that it was will- 

m/ 

ing to permit them to join but they declined and 
refused to join. The union had not been chosen by 
the employes to represent them in any matter con¬ 
nected with the respondent. For the purpose of 
coercing the respondent to require its employes to 
join the union and to accept it as their bargaining 
agent and representative, as a condition of contin¬ 
ued employment, and for the purpose of injuring 
and destroying the business if the responednt re¬ 
fused to yield to such coercion, the petitioners con¬ 
spired to do the following things and did them: 
They caused false and misleading signs to be placed 
before the respondent's markets; caused persons 
who were not respondent's employes to parade and 
picket before the markets: falsely accused respond¬ 
ent of l>eing unfair to organized labor in its deal¬ 
ings with employes, and, by molestation, annoyance, 
threats, and intimidation prevented patrons and 
prospective patrons of respondent from patronizing 
its markets; respondent suffered and will suffer 
irreparable injury from the continuance of the 
practice and customers will be intimidated and 
restrained from patronizing the stores as a conse¬ 
quence of petitioner's acts." 

The Supreme Court then held that notwithstanding 
these findings the judgment below was wrong as a matter 
of law. And the first error pointed out by the Supreme 
Court was the determination that no labor dispute was 
involved, which led, as in the present case, to the subse¬ 
quent errors, which may Ik? summarized as a disregard of 




the provisions of the Xorris-LaGuardia Act. In connec¬ 
tion with the latter, the Supreme Court said: 

“Section 7 declares that ; no court of the United 
States shall have jurisdiction to issue a temporary 
or permanent injunction in any case involving or 
growing out of a labor dispute, as herein defined’ 
except after a hearing of a described character, ‘and 
except after findings of fact by the court to the 
effect (a) that unlawful acts have been threatened 
and will be committed unless restrained or have 
been committed and will be continued unless re¬ 
strained’ and that no injunction ‘shall be issued on 
account of any threat of unlawful act excepting 
against person or persons, association or organiza¬ 
tion making the threat of committing the unlawful 
act or actually authorizing or ratifying the same. 
* * *’ By subsections (b) to (e) it is provided 
that relief shall not be granted unless the court 
finds that substantial and irreparable injury to 
complainants’ property will follow; that as to each 
item of relief granted greater injury will be inilicted 
upon the complainant by denying the relief than 
will be inflicted upon defendants by granting it; 
that complainant has no adequate remedy at law; 
and that the public officers charged with the duty 
to protect complainants’ property are unable or un¬ 
willing to provide adequate protection. There can 
be no question of the power of Congress thus to 
define and limit the jurisdiction of the inferior 
courts of the United States. The District Court 
made none of the required findings save as to ir¬ 
reparable injury and lack of remedy at law. It 
follows that in issuing the injunction it exceeded 
its jurisdiction.” 

Lauf v. E. G. Skinner <G Co., 303 U. S. 323. 

Before leaving the Lauf case, we desire to call attention 
to another circumstance which makes the present case 
stronger for the appellant than was the Txiuf case for the 
union petitioner. It will be recalled that in that case none 
of the employees of the Shinner Company were members 
of the union petitioner, the defendant below. This cir- 





cumstance was made the basis of two arguments in the 
Circuit Court of Appeals, both converging to the conclu¬ 
sion that the judgment below was right. One. already 
referred to, was that the fact that none of the employees 
belonged to the defendant union took it out of the cate¬ 
gory of “labor dispute’’ and therefore made the Norris- 
LaGuardia Act lion-applicable. Hut, in addition to that, 
the Court held that what the defendant union demanded 
of the employer was a violation of our public policy in 
securing the employees free choice of representation, the 
Shinner employees having refused to be represented by the 
defendant union and having chosen another agency of their 
own. This argument was brushed aside by the Supreme 
Court, the Court holding that that was no reason for the 
issuance of an injunction otherwise than under the terms 
of the Norris-LaGuardia Act, if at all. In the case at bar, 
however, the argument of the public policy of the Govern¬ 
ment as expressed in the National Labor Relations Act, 
far from helping the appellees, is an independent and addi¬ 
tional reason for the reversal of the judgment herein. We 
have already pointed out that the record discloses that by 
the time this case came in a position for the Court to act,— 
that is to say, before the issuance of the temporary in¬ 
junction, and the same situation continued during the re¬ 
mainder of the case,—the defendant Union was willing to 
call oil the strike provided its two members would be re¬ 
employed without interference with their membership in 
the appellant Union. This the employer conceded /// re¬ 
fused to do, thus unquestionably violating the provisions 
of the National Labor Relations Act. 

Turning again to the question of a ‘‘labor dispute,” and 
in order to bring the legal situation up to date, so to say, 
it is necessary to refer also to the Xeic Xeyro Alliance case 
decided by the Supreme Court on March 28,1938, reversing 
the decision of this Court in that case. Since this Court 
is familiar with the facts in that case, we need not go into 
it here. Suffice it to say that if ever there was reason for 
declaring a case involving employment not a ‘‘labor dis- 
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pute,” it surely was present in that case. For, in that case, 
not only was there no dispute between the employer and 
its own employees, there was not even any dispute be¬ 
tween the employer and a labor union. Concededly, there 
was no question of any “terms of employment,” in the 
ordinary sense of that term. The real issue in that case 
was a race issue, and not a labor issue properly so-called. 
Nevertheless, because it did involve labor and employment 
in some form, the United States Supreme Court held that 
it was properly a “labor dispute” within the meaning of 
the provisions of the Norris-LaGuardia Act. In deliver¬ 
ing the opinion of the Court, Mr. Justice Roberts said: 

“The Act does not concern itself with the back¬ 
ground or the motives of the dispute * * * There 
is no justification in the apparent purposes or the 
express terms of the Act for limiting its definition 
of labor disputes and cases arising therefrom by 
excluding those which arise with respect to dis¬ 
crimination' in terms and conditions of employ¬ 
ment based upon differences of race or color.” 

Xeic Negro Alliance v. Sanitary Grocery Co., 
Inc., 303 U. S. 552. 

In other words, the Act is an all-embracing one and 
whenever it either grows out of a labor dispute or involves 
a labor dispute,—that is to say, any dispute with respect 
to employment or representation of workers or their 
affiliation, or of the terms under which they should work, 
it is a labor dispute; and that irrespective of whether or 
not the employees of the employer are members of the 
organization involved in the dispute. 

Under the decisions of the United States Supreme 
Court as they now stand, we respectfully submit that 
every case in which an employer is a plaintiff and a labor 
union is a defendant is, of necessity, a labor dispute, if 
the employer character of the plaintiff and the union char¬ 
acter of the defendant are material to the case, irrespec¬ 
tive of whoever else may be a party or how the dispute 
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originated or for what reasons it is continued. Nay, we 
go a step further and say that it does not require that the 
character heretofore referred to must be on both sides, it 
is sufficient to make it a labor dispute if it is present only 
on one side, as long as the question involved is employ¬ 
ment. As pointed out before. New Negro Alliance was 
not a labor union at all, and was not seeking employment 
for its own members, or in any way to represent the em¬ 
ployees of the Sanitary Grocery Co. It is sufficient to 
make it a labor dispute that Sanitary Grocery Co. was 
an employer of labor, and that the dispute involved the 
problem of employment of labor by Sanitary Grocery Co. 


POINT II. 

The appellees did not make reasonable efforts to 
settle the dispute. 

As was pointed out in the statement of facts, neither 
of the appellees made any effort to settle the dispute be¬ 
fore the action was brought. All the efforts to settle the 
dispute were made by the appellant Union and resisted 
by the appellees. It was therefore clear that under the 
law of labor disputes, the appellees were not entitled to 
an injunction. 

Furthermore, we respectfully submit that in this ease 
the offer of the plaintiff Union to settle the dispute by 
calling off the strike and ceasing the picketing if appellee 
Zirkin would re-employ its two members, permitting them 
to continue their membership in their own union, followed 
by Zirkin-s refusal to accept the offer, deprived the appel¬ 
lees of the right to an injunction even if they had any 
before. A cause of action must exist at the time of the 
commencement of the action. Therefore, the failure of 
the appellees to make any effort to settle the dispute before 
the commencement of the action was fatal to their right 



to an injunction. But that does not mean that they would 
be entitled to an injunction under the circumstances dis¬ 
closed here even if they had originally made efforts to 
settle the case. While the existence of a cause of action 
must be considered as of the time of the commencement 
of the action the right to relief in a court of equity de¬ 
pends on the situation at the time when the relief is 
granted. An employer who has made an effort to settle 
but then changes his mind and refuses to settle a dispute, 
we respectfully submit, loses the right to an injunction 
if that fact is established in court before the injunction 
is issued. Efforts to settle must be continuous efforts, 
at least to the extent that the employer has no right to 
turn around and say—“I once wanted to settle but now 
I don't want to.” Zirkin having concededly refused to 
settle the dispute by re-employment of Morris Schwartz 
and Carmen Haley, upon terms which are guaranteed to 
them by the National Labor Gelations Act, committed a 
violation of that Act and at the same time destroyed 
one of the foundations upon which the right to an injunc¬ 
tion is built under the Norris-LaGuardian Act, namely, 
an effort to settle the dispute peaceably. In this connec¬ 
tion the attention of the Court is respectfully called to 
the fact that it is now the settled law, both by specific 
provision of various statutes and the decisions of the 
courts, that workers on strike do not cease to l>e em¬ 
ployees, within the meaning of our law. Morris Schwartz 
and Carmen Haley were therefore employees of Zirkin 
both at the time of the conference in October, 1037, as 
well as at the time of the hearing on the motion for the 
preliminary injunction, when the offer was made to settle 
the dispute on their being re-employed while continuing 
to be members of the defendant Union. Zirkin’s refusal 
to re-emplov them was therefore equivalent to a discharge 
because of their membership in the appellant Union. He 
therefore not only made no effort to settle the dispute, 
but actually provoked it anew by his illegal action. 
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POINT III. 

Appellee No. 21238 is not a bona fide union. 

In view of the law of the case as now settled bv the 
United States Supreme Court, it is immaterial whether 
or not appellee No. 21238 was or is a bona iide labor union. 
Nevertheless, its real character should be pointed out, at 
least briefly. The circumstances of the organization of 
this so-called “union,*' coupled with the history of the 
Zirkin concern with respect to union labor, clearly shows 
that this union was not a bona tide organization, but was 
created ad hoc upon the advice of some astute lawyer 
familiar with the decision in the Lauf case. We have 
omitted in our statement of facts in the beginning of this 
brief to refer to the fact that two witnesses testified specifi¬ 
cally that Schley Zirkin, Secretary-Treasurer of the Zirkin 
Company, said that he would organize a union of his own, 
because Schley denied that he made that statement, and 
we prefer to rely solely on undisputed facts. But there 
are two pieces of uncontradicted evidence in the case which 
we believe are material on this point. The witness Morris 
Schwartz testified that two other Zirkin employees, Jo¬ 
sephine Downs and Anna DiCarlo, had said that they 
would very much like to have joined appellant's union but 
that Mr. Zirkin told them that should they join the union 
they would lose their jobs (Record p. 80). Dewey Zirkin, 
the President of the Zirkin concern, and Schley Zirkin, its 
Secretary-Treasurer, took the witness stand immediately 
afterwards but failed to deny having made these state¬ 
ments to either Josephine Downs or Anna DiCarlo. Nor 
were either Josephine Downs or Anna DiCarlo called as 
witnesses to deny this testimony, although they were then 
still in the employ of Zirkin, members of appellee .Vo. 
21228, and apparently willing to assist the Zirkin cause 
in any manner short of perjury, as is evidenced by the fact 
that on August 19th, 1937. they both signed a declaration 
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that they (lid not want to belong to a union, and a month 
afterwards did become members of a “union,” when it 
suited Zirkin's purpose. In this connection it is also sig¬ 
nificant that the only employee of Zirkin who joined ap¬ 
pellee Xo. 2123S called as a witness was Mary Guerra, its 
President, who was apparently utterly oblivious to the 
meaning and obligation of an oath, as is shown by the fact 
that she testified that Carmen Haley was the first one to 
sign the declaration of August 19th, 1937 (Record p. 80), 
while the document itself shows that Carmen Haley was 
either the fifth or ninth, or somewhere in between, in the 
signing of the document (Record p. 80). Apparently, 
Zirkin would not dare put the other employees on the wit¬ 
ness stand for fear of being cross-examined on the ques¬ 
tion as to how they, who had only a month before declared 
that they did not want to belong to a union, came to 
change their mind on the subject, and just how the change 
came about and was carried into execution, or what they 
knew of the contract which Mary Guerra signed on their 
behalf. 


POINT IV. 

The injunction against the International was 
clearly unwarranted. 

We respectfully submit that in any event the injunction 
against International Fur Workers Union of United 
States and Canada was utterly unwarranted. Indeed, we 
cannot conceive of any theory of law under which that 
injunction could possibly be warranted. It seems to us 
that the matter is so elementary as to be beyond argument. 
We shall therefore not burden the Court with any elabo¬ 
rate argument, but we do deem it our duty to call the 
attention of the Court to the presence of this appellant 
in the case not only as a party but as a party against 
whom the injunction runs, and by the terms of this in- 
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junction it does not run merely against the organization 
as such but also against all of its 30,000 members, “known 
and unknown.” 


CONCLUSION. 

The appellants neither pleaded nor proved any case en¬ 
titling them to injunctive relief under the Norris-La- 
Guardia Act. The Court below was therefore without 
jurisdiction to grant such relief. And, in any event, the 
Court was without jurisdiction, under the provisions of 
the Norris-LaGuardia Act, to make the final injunction 
order actually made in this case. That order should, there¬ 
fore, be reversed, and the bill of complaint dismissed, with 
costs in all the courts. 


Dated: September 8, 1038. 


Respectfully submitted, 

SAMUEL LEVINE, 

SIDNEY C. SCHLESINGER, 
Attorneys for Appellants. 


Louis B. Boudin, 
of Counsel. 
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FOR THE DISTRICT OF COLUMBIA. 
April Term, 1938. 


No. 7189. 

Special Calendar. 


Fur Workers Union, Local #72, I. Gartenhaus, 
Josephine Cardoza, et al., Appellants , 

y. 

Fun Workers Union, No. 21238, affiliated with the 
American Federation of Labor, and H. Zirkin & 
Sons, Inc., Appellees. 


BRIEF FOR APFELLEE, FUR WORKERS UNION, 
NO. 21238, AFFILIATED WITH THE AMERI¬ 
CAN FEDERATION OF LABOR. 


STATEMENT OF FACTS. 

Since the statement of facts contained in the brief 
of the appellants’ includes argument, conclusions, and 
statements obviously contrary to the findings of fact 
made by the Trial Court, it is deemed necessary, for 
tlie purpose of this brief, to properly state the facts in 
accordance with their true effect as determined by the 
findings of fact by the Trial Court. Furthermore while 
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exception was taken to certain of the findings of fact, 
and such exceptions are the basis of certain assign¬ 
ments of error, it is submitted that the findings of fact 
herein are in true accord with the evidence adduced at 
the trial of this case and that this Court ought not to 
disturb these findings unless it clearly appears that the 
Trial Court has misapprehended the evidence or that 
its findings were against the clear weight of the evi¬ 
dence. Pollock v. Jameson, 63 Appeals D. C. 152; 70 
Fed. (2) 756, 759; and Hill, et al. v. Marston, 65 Ap¬ 
peals D. C. 250, 252. 

For a number of years prior to August 15th, 1937, 
appellee Zirkin, was engaged as a retail dealer in 
ladies’ clothing, including fur coats, at 821-14th Street, 
N. W., in the District of Columbia, and that for some 
time prior to August 15th, 1937, employed eleven fur 
workers in the fur worker unit of its business, and that 
appellant Schwartz was a member of appellant Fur 
Workers’ Union, Local No. 72, affiliated with the 
C. I. 0. (hereinafter referred to as C. I. 0. Union). 
The other ten employees of the fur worker unit were 
not at that time affiliated with any union. During the 
summer and fall of 1936, and summer of 1937, Mr. 
Dewey Zirkin, president of H. Zirkin and Sons, Incor¬ 
porated, was approached by Mr. Goldstein, an organ¬ 
izer of the C. I. 0. Union, who requested him to sign a 
contract with the C. I. 0. Union, which contract would 
recognize the C. I. O. Union as the sole bargaining 
agent for all of the fur workers of Zirkin. Zirkin re¬ 
fused to do so since only one of his employees (appel¬ 
lant Schwartz) was a member of the C. I. 0. Union, 
but agreed that inasmuch as Schwartz was a member 
he would negotiate with the C. I. 0. Union as the bar¬ 
gaining agency for Schwartz. He informed Goldstein 
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that he would not sign a contract recognizing the C. I. 
0. Union as the sole bargaining agency for all of his 
employees since by that action he would be compelling 
the employees not affiliated with the C. I. 0. Union to 
join that Union in order to work for him. However, he 
did promise to permit Schwartz to talk with the other 
fur workers and, if they chose to join the C. I. O. Union, 
or, if the C. I. 0. Union succeeded in obtaining a ma¬ 
jority of the employees in the fur workers unit, he was 
willing to bargain collectively with it for all of the 
employees. (R. 38). Schwartz, on several occassions, 
with the permission of Zirkin, spoke to the other em¬ 
ployees about joining the C. I. 0. Union, (R. 41, 81), 
but the other employees refused to join. For a long 
time prior to August 15, 1937, the date that appellant 
Schwartz left the employ of Zirkin, the employees of 
Zirkin were visited on numerous occassions by various 
members of the C. I. 0. Union with a view to inducing 
them to join, but without success. 

When it became apparent that the C. L 0. Union 
could not induce the other employees of Zirkin to join 
it, Zirkin was again contacted by the organizer of the 
C. I. 0. Union, Mr. Goldstein, and was told by him that 
the C. I. 0. Union was no longer concerned with the 
question of how many employees it represented and 
that unless it was recognized as the bargaining agency 
for all fur workers, the C. I. 0. Union would call a 
strike at Zirkin’s. Zirkin advised that he could not 
force his employees into the C. I. 0. Union, and that he 
would not do so in order that they work for him. Zir¬ 
kin suggested that the C. I. 0. Union request an elec¬ 
tion to be supervised by the National Labor Relations 
Board and stated that he was willing to abide by the 
results of such an election. (R. 38.) 
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Appellant Gartenhaus, president of the C. I. 0. 
Union, called upon Mr. Zirkin and asked if he (Zirkin) 
was going through the trouble for the sake of a few 
people. Mr. Zirkin advised Gartenhaus that he could 
not sign an agreement as the C-1. 0. Union represented 
only one employee, and that in view of the fact that the 
contract offered provided that no furriers could work 
for Zirkin unless they were members of the C. I. 0. 
Union, he would be forcing and coercing his employees 
into joining it. Gartenhaus advised that unless the C. 
I. 0. Union was recognized as the collective bargain¬ 
ing agency for all of the furriers a strike would be 
called by the C. I. 0. Union. (R. 38, 39). 

During the middle of January, 1937, a representa¬ 
tive of the Labor Department discussed the difficulty 
with Mr. Zirkin and requested him to advise the agents 
of the C. I. 0. Union to get in touch with him before a 
strike was called. Mr. Zirkin communicated this in¬ 
formation to Mr. Goldstein, the organizer of the C. I. 0. 
Union, who stated that he was not interested in any¬ 
thing the agent of the Labor Department had to say 
about the matter because his (Goldstein’s) business 
was with Zirkin and not with the Labor Department. 

On August 15, 1937, Schwartz failed to report for 
work. Zirkin was informed that a strike had been 
called, and about a week later appellant Haley, another 
of the fur workers, failed to report for work. Appel¬ 
lee Zirkin was then advised that she had joined the C. 
1. O. Union and was on strike. Of the eleven employees 
of the fur worker unit of the Zirkin establishment, 
Schwartz and Haley were the only two employees who 
went out, all of the other employees remaining at work. 
(R. 39.) 
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Immediately thereafter, and until the date of the 
temporary injunction on the 6th day of December, 1937, 
the appellants engaged in numerous unlawful and dis¬ 
orderly acts immediately in front of the Zirkin estab¬ 
lishment. These acts consisted of mass picketing, in 
which members of the C. I. 0. Union and some profes¬ 
sional pickets gathered on the sidewalk in front of the 
Zirkin establishment, these pickets numbering from 
16 to 35, in formation so close that it was very difficult 
for customers and employees to go into or out of the 
store. 

Customers were annoyed and harassed, as were the 
employees who remained at work. Numerous alterca¬ 
tions occurred, the employees generally interfered 
with, and one employee was brutally assaulted in front 
of his residence. (R. 40, 41, 42, 43, 47, 48, 49, 50, 51, 
52, 61, 63, 64 and 65). 

During the month of September the employees who 
remained at work, realizing that the demands of the 
C. I. 0. Union were that they join or lose their employ¬ 
ment with Zirkin, decided to form a union of their own. 
Application for a charter was properly made and a 
charter issued by the American Federation of Labor. 
(R. 43, 44). Appellee Union No. 21238 will be here¬ 
after referred to as the A. F. of L. Union. This was 
without the influence, insistence, coercion or persuasion 
of these employees by appellee Zirkin, and thereafter 
the A. F. of L. Union entered into agreement with the 
appellee Zirkin. 

On October 21, 1937, representatives of the C. I. 0. 
Union met with representatives of the A. F. of L. Union 
at the office of counsel for the A. F. of L. Union with a 
view to settling their differences. However, the repre¬ 
sentatives of the C. I. 0. Union insisted that the only 
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basis of settlement was for the A. F. of L. Union to dis¬ 
solve and its members join the C. I. 0. Union. Since 
this was not agreeable it was not possible to continue 
further negotiations. (R. 44.) 

ARGUMENT. 

Since the appellants in their brief have submitted the 
matter upon four points, appellee Fur Workers’ Union 
No. 21238, affiliated with the American Federation of 
Labor, will treat this brief upon the points suggested 
by the appellants. 

Under the Uncontroverted Facts No Labor Dispute 

Exists. 

At the outset the precise issues should be definitely 
understood. The basis of the so-called strike, and re¬ 
sultant picketing, is the right of recognition as between 
the two unions as to which shall be the sole bargaining 
agency for Zirkin’s employees, and not for the purpose 
of procurmg increased wages for them. Neither 
Schwartz nor Haley, nor the C. I. 0. Union, nor any 
other employee had made any demand for any in¬ 
creased wages, reduction of hours, or any change of 
working conditions. The sole and only demand made 
at the time the C. I. 0. Union instigated the so-called 
strike was that the C. I. O. Union be recognized as the 
sole bargaining agency for all of the fur worker em¬ 
ployees. These employees were an appropriate unit for 
the purpose of bargaining and later, as a union affili¬ 
ated with the American Federation of Labor, were an 
appropriate and lawful bargaining agency for the fur 
worker employees since they constituted a majority ot 
the employees in the fur worker unit of the employer 
Zirkin. These facts cannot be too strongly emphasized 


I 

—ill the last analysis, the basis of the strike was the 
dispute between the two units as to which was the ap¬ 
propriate unit for the purpose of collective bargain¬ 
ing in accordance with the National Labor Relations 
Act, Title 29, U. S. Code, 115. 

And no labor dispute exists since under the facts in 
the present case the only real dispute was as to the 
right of representation for the purpose of collective 
bargaining. In its brief the C. I. 0. Union rests its 
case upon the recent decision in the case of Lauf v. 
Skinner, decided February 28, 1938 by the Supreme 
Court of the United States. But that case is very 
readily distinguishable from the present situation. In 
Lauf v. Skinner the dispute was between the outside 
union and the employer, and the distinction is more 
apparent when considered in connection with the 
earlier case of the Uniter! Electric Coal Companies v. 
Rice , 80 Fed. Rep. (2)1, which decided that there is no 
labor dispute, within the meaning of the Norris La- 
Guardia Act, 29 U. S. Code, 101, between the employer 
and his workmen in which the employer has any inter¬ 
est at all, in a dispute between the workers and another 
union, even though a small number of members of the 
union have struck or quit. There is no labor dispute 
when the employer is not a party to the controversy. 
In United Electric Coal Companies v. Rice, supra, the 
Court said: 

“The term ‘labor disputes’ comprehends disputes 
growing out of labor relations. It infers employ¬ 
ment—implies the existence of the relation of em¬ 
ployer and employee. Disputes between these 
parties are the general subject matter of this legis¬ 
lation. All such disputes seem to be clearly in¬ 
cluded. 
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Equally clear we think must be the conclusion that 
the dispute referred to in the statute must be one 
between the employer and employee or growing 
directly out of their relation. It does not apply 
to disputes between employers or to disputes be¬ 
tween employee unions to which the employer is 
not a real party. The employer is not precluded 
from invoking the jurisdiction of a Federal Court 
of equity unless it appears that it was in some way 
a party to the dispute between the two unions.” 

In this case certiorari was denied, 297 U. S. 714. 

It should be apparent then, that the distinction made 
by the Supreme Court, considering the cases of Lauf 
v. Shinner, supra, and United Electric Coal Companies 
v. Rice, supra, is that where the dispute is between the 
employer and employees there is a labor dispute, while 
when the dispute is between two groups of employees, 
to which dispute the employer is not a party, there is 
no labor dispute. Otherwise these two decisions may 
not be reconciled. 

In connection with the denial of certiorari in the 
United Electric Coal Companies v. Rice, supra, the at¬ 
tention of the Court is called to Chief Justice Hughes’ 
letter, concurred in by Associate Justices Van Devanter 
and Brandeis, to the United States Senate Committee 
on the proposed reorganization plan wherein it is 
stated that if only four judges concur, certiorari will 
be granted, and if only two judges feel strongly about 
it the rest, as a matter of courtesy, will authorize cer¬ 
tiorari. Therefore when certiorari was denied in United 
Electric Coal Companies case it means that not even 
two justices felt strongly that the case was wrongly de¬ 
cided by the Seventh Circuit. 

It should be remembered that in the present case the 
employer was at all times willing to negotiate with the 
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C. I. 0. Union insofar as Schwartz, a member of that 
Union, was concerned (Ii. 38) and if that union suc¬ 
ceeded in obtaining a majority of the fur worker em¬ 
ployees as members he would recognize it as the col¬ 
lective bargaining agency for all of these employees. 
(R. 38). The other employees refused to join the C. 
1. 0. Union (R. 41, 43) and the picketing was merely a 
form of coercion by the C. I. 0. Union to compel the 
other employees to join that Union. When they formed 
their own Union and affiliated with the American Fed¬ 
eration of Labor, the demand of the C. I. 0. Union was 
that the A. F. of L. Union dissolve and that the em¬ 
ployees join the 0. I. 0. Union. None of the members 
of the A. F. of L. Union have any desire or have 
signified any desire or intention of becoming a member 
of the C. I. 0. Union. Zirkin has advised the C. I. 0. 
Union that he will recognize the appropriate bargain¬ 
ing agency, and would recognize the C. I. 0. Union if 
they were the appropriate bargaining agency. Since 
they are not the appropriate bargaining agency they 
are demanding of Zirkin the deprivation of rights 
which are essentially those of the A. F. of L. Union. 
They are trying to coerce Zirkin into doing that which 
he may not do, and should this Court permit this coer¬ 
cion of Zirkin by the C. I. O. Union with the result that 
Zirkin will negotiate with the C. I. 0. Union, it would 
be tantamount to the Court commanding what the law 
forbids. So we come now to the next step which logi- 
callv follows from a consideration of these facts, that 
is: 
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The A. F. of L. Union Has a Vindicable Right to Self- 
Organization Under the National Labor Relations 
Act. 

The right of the members of the A. F. of L. Union 
to self-organization is a vindicable property right 
under the terms of the National Labor Relations Act, 
29 U. S. Code, 115, (known as the Wagner Act) which 
provides, in part, as follows: 

“157. Rights of Employees—Employees shall 
have the right to self-organization, to form, join, 
or assist labor organizations, to bargain collec¬ 
tively through representatives of their own choos¬ 
ing and to engage in concerted activities, for the 
purpose of collective bargaining or other mutual 
aid or protection.” 

and further provides: 

“158. Unfair Labor Practices—It shall be an un¬ 
fair labor practice for an employer— 

(5) to refuse to bargain collectively with the 
representatives of his employees subject to the 
provisions of Section 9 (a), [159 (a) of this title]. 

Reference is now made to a portion of the Railway 
Labor Act, 45 U. S. Code, 151, for purposes that will 
appear hereafter: 

“152. General Duties. * * • * * 

Ninth. If any dispute shall arise among a carrier’s 
employees as to who are the representatives of 
such employees designated and authorized in ac¬ 
cordance with the requirements of this Act, it 
shall be the duty of the Mediation Board, upon re¬ 
quest of either party to the dispute, to investigate 
such dispute and to certify to both parties, in writ¬ 
ing, within thirty days after the receipt of the in- 
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vocation of its services, the name or names of the 
individuals or organizations that have been desig¬ 
nated and authorized to represent the employees 
involved in the dispute, and certify the same to 
the carrier. Upon receipt of such certification the 
carrier shall treat with the representative so certi¬ 
fied as the representative of the craft or class for 
the purposes of this Act. in such an investigation, 
the Mediation Board shall be authorized to take a 
secret ballot of the employees involved, or to uti¬ 
lize any other appropriate method of ascertaining 
the names of their duly designated and authorized 
representatives in such manner as shall insure the 
choice of representatives by the employees without 
interference, influence, or coercion exercised by 
the carrier. In the conduct of any election for the 
purposes herein indicated the Board shall desig¬ 
nate who may participate in the election and estab¬ 
lish the rules to govern the election, or may ap¬ 
point a committee of three neutral persons who 
after hearing shall within ten days designate the 
employees who may participate in the election. 
The Board shall have access to and have power to 
make copies of the books and records of the car¬ 
riers to obtain and utilize such information as may 
be deemed necessary by it to carry out the pur¬ 
poses and provisions of this paragraph. (Italics 
ours) 

The rights given under the National Labor Relations 
Act carries with it the right to organization and col¬ 
lective bargaining, which rights are legal rights secured 
on the part of the employees to have the employer 
recognize and treat with their chosen representatives. 
These rights are vindicable property rights which may 
be enforced in a Court of Equity. By reason of the fact 
that the A. F. of L. Union constitutes a majority of the 
employees of Zirkin, they have acquired the right to 
collective bargaining under the National Labor Rela- 
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tions Act and the right to have Zirkin treat with them 
for all purposes involving hours, wages and working 
conditions and neither Zirkin nor any other person or 
organization may interfere with this right. If the A. 
F. of L. Union is interfered with in its exercise of this 
property right, they may petition an Equity Court to 
restrain such interference and that Court must recog¬ 
nize and enforce the rights given by the Wagner Act 
to the A. F. of L. Union. Under a statute similar to 
the National Labor Relations Act guaranteeing the 
right of self-organization to railway employees (Rail¬ 
way Labor Act, 45 U. S. Code 151), the Supreme Court 
of the United States held that the railway employees 
acquired a vindicable property right. T. <& N. 0. v. 
Railway Clerks (1929), 281 U. S. 548, 571. It is inter¬ 
esting to note that the counsel for the railway clerks 
in that case was Donald Richberg who assisted in 
drawing the National Labor Relations Act and pat¬ 
terned it after his own Act creating the Railway Labor 
Board. 

In Virginian Railway Company v. System Federation 
No. 40, et al, (1937) 300 U. S. 515, suit was filed by the 
Federation, an employees union, to compel the car¬ 
rier to recognize and treat with the Federation as the 
duly accredited representative of the Mechanical De¬ 
partment employees of the carrier and to restrain the 
carrier from in any way interfering with, influencing 
or coercing these employees in the free choice of their 
representative. The Railway Labor Board had held 
an election as result of which the Federation was cer¬ 
tified as the representative of the employees. After 
finding that the carrier had failed to treat with the 
Federation as the representative of the employees, it 
rendered a decree directing the carrier to treat with 
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the Federation and restrained it from entering into 
any contract concerning rules, rates of pay or work¬ 
ing conditions, except with the Federation. The car¬ 
rier contended— 

“That Section 2, 9th, (supra) * * imposes no 
legally enforceable obligation upon the carrier to 
negotiate with the representative so certified and 
that in any case the statute imposes no obligation 
to treat or negotiate which can be appropriately 
enforced by a Court of Equity (Italics ours) 

In answer to this contention, the Supreme Court 
stated: 

“The statute does not undertake to compel agree¬ 
ment between the employer and the employees, but 
it does command those preliminary steps without 
which no agreement can be reached. It at least re¬ 
quires the employer to meet and confer with the 
authorized representative of its employees, to 
listen to their complaints, to make reasonable effort 
to compose differences—in short to enter into 
negotiation for the settlement of labor disputes 
such as is contemplated by Section 2. * * * * Both 
the statute and the decree were aimed at settle¬ 
ment of labor disputes by inducing collective bar¬ 
gaining with the true representative (italics ours) 
of the employees and by preventing such bargain¬ 
ing with any who do not represent them. The obli¬ 
gation is imposed on the employer by Section 2, 
9th, to treat with the true representative of the 
employees as designated by the Board, when read 
in the light of the declared purpose of the Act and 
of the provisions of Section 2, third and fourth, 
giving the employees the right to organize and 
bargain collectively through the representative 
of their own selection, is exclusive. It imposes the 
affirmative duty to treat only with the true repre¬ 
sentative, and hence the negative duty to treat with 
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no other. (Italics ours) We think * * * * that the 
injunction against petitioners entering into any 
contract concerning rules, rates of pay or working 
conditions, except with respondent, is designed 
only to prevent collective bargaining with anyone 
purporting to represent employees, other than re¬ 
spondent who has been ascertained to be their true 
representative. * * * * There is no want of capacity 
in the Court to direct complete performance of the 
entire obligation: both the negative duties not to 
maintain a company union and not to negotiate 
with any representative of the employees other 
than the respondent and the affirmative duty to 
treat with respondent. (Italics ours) 

It is submitted that all that is said above with refer¬ 
ence to the Railway Labor Act in Virginian Railway 
Company v. System Federation No. 40 is equally ap¬ 
plicable to the National Labor Relations Act, and its 
similar application means that Zirkin, by reason of 
the National Labor Relations Act, is not at liberty to 
negotiate with any persons other than the true repre¬ 
sentatives of his employees, and that this right of col¬ 
lective bargaining is a property right, the interference 
with which may be restrained or enforced by the 
Courts. It is submitted that the activities of the C. I. 
0. Union to usurp the rights of the A. F. of L. Union 
is an unlawful interference with the property rights 
of the A. F. of L. Union and that the action of the 
lower Court restraining the interference with such 
rights was proper. Furthermore, the Supreme Court 
itself recognized the analogy between the Railway 
Labor Act and the National Labor Relations Act in 
Labor Board v. Jones and Laughlin (1937), 301 U. S. 
1, 45, where the Court said: 

“The provision of Section 9 (a) that representa¬ 
tives, for the purpose of collective bargaining, of 
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the majority of the employees in an appropriate 
unit shall be the exclusive representatives of all the 
employees in that unit, imposes upon the respon¬ 
dent only the duty of conferring and negotiating 
with the authorized representatives of its employ¬ 
ees for the purpose of settling a labor dispute. This 
provision has its analogue in Section 2, ninth, of 
the Railway Labor Act which was under considera¬ 
tion in Virginian Railway Company v. System 
Federation No. 40, supra. The decree which we 
affirmed in that case required the railway company 
to treat with the representative chosen by the em¬ 
ployees and also to refrain from entering into any 
collective labor agreements with anyone other than 
their true representative as ascertained in accor¬ 
dance with the provisions of the Act. We said 
that the obligation to treat with the true repre¬ 
sentative was exclusive and hence imposed the 
negative duty to treat with no other. We also 
pointed out that, as conceded by the Government, 
the injunction against the company’s entering into 
any contract concerning rules, rates of pay and 
working conditions except with a chosen repre¬ 
sentative was ‘designed only to prevent collective 
bargaining with anyone purporting to represent 
employees’ other than the representative they 
had selected. It was taken ‘to prohibit the nego¬ 
tiation of labor contracts generally applicable to 
employees’ in the described unit with any other 
representative than the one so chosen, ‘but not as 
precluding such individual contracts’ as the com¬ 
pany might ‘elect to make directly with the in¬ 
dividual employees.’ We think this construction 
also applies to Section 9 (a) of the National Labor 
Relations Act.” (Italics ours) 


Contention will undoubtedly be made that we lose all 
sight of the Norris LaGuardia Act, which prohibits the 
granting of injunctions in labor disputes. Reference is 
made to what has been said above upon the question of 
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whether this is or is not a labor dispute, and attention 
is again directed to the case of Virginian Railway Com¬ 
pany v. System Federation No. 40, supra, where the 
Court stated that the provisions of the Railway Labor 
Act cannot be rendered nugatory by the earlier and 
more general provisions of the Norris LaGuardia Act. 

The same construction that we offer here of the Na¬ 
tional Labor Relations Act applied in the case of Over¬ 
man and Company v. United Garment Workers of 
America (1937), 21 Fed. Sup. 20, where the Federal 
District Court held that it had the authority to enjoin 
unlawful acts of members of a union which claimed the 
right to represent the employees, where the National 
Labor Relations Board had previously adjudicated the 
question of the right to represent employees adversely 
to such union and had issued its certificate accordingly. 
The provisions of the Norris LaGuardia Act were held 
to be inapplicable. 

And the fact that the National Labor Relations 
Board has not acted and has issued no certificate makes 
no distinction, for in Retail Food Clerks and Managers 
Union v. Union—Premier Food Stores, Inc., CCA, 
Third Circuit, August 2, 1938, a controversy between 
two rival unions as to which shall represent the em¬ 
ployees of an employer and the National Labor Rela¬ 
tions Board not having certified either union as the ap¬ 
propriate bargaming unit is not a labor dispute under 
either the Norris LaGuardia or the National Labor Re¬ 
lations Acts. 

The entire policy and purpose of the National Labor 
Relations Act is to settle labor disputes. Zirkin is will¬ 
ing to negotiate with the proper bargaining agency. 
The A. F. of L. Union is the proper bargaining agency. 
But the C. I. 0. Union will not settle this dispute other 
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than it be settled in its own way, that is, that Zirkin 
violate the Wagner Act and that the A. F. of L. Union 
be usurped of the rights and privileges given it by that 
Act. This whole matter might have been settled by in¬ 
voking the jurisdiction of the National Labor Rela¬ 
tions Board for the determination of which union was 
the proper bargaining agency. Zirkin could not invoke 
that jurisdiction. The A. F. of L. Union had no com¬ 
plaint to make since it was properly recognized by 
Zirkin. But the C. I. 0. Union instead of proceeding 
as provided by law chose to enforce its demands by 
unlawful acts. They have a complete and adequate 
remedy without cost to them at the hands of the Board, 
by the use of which they would have lost nothing in 
time or wages, if their cause was just. However, they 
spurned this legal remedy, disregarding all law on this 
subject and essayed to settle the difficulty according 
to their own sense of right and justice and contrary to 
the better thought of those who really have at heart 
the best interests of all labor and who had provided 
means for settling this dispute. They have violated 
the law which they now seek to enforce. 

We cannot overlook another very important con¬ 
sideration in connection with this matter. The Na¬ 
tional Labor Relations Act guarantees the employees 
the right of self-organization, and we contend that we 
have used that right of self-organization. That right 
we have sought to exercise and that right we assert. 
As stated above, it is now- a right guaranteed and se¬ 
cured by Federal law. What is the purpose of the 
activities of the C. I. 0. Union? They are combining 
to coerce Zirkin to deprive us of that right. They are 
combining to coerce and intimidate us in an effort to 
take that right from us, combining to prevent a free 
exercise of a right declared by Federal statute. 
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In this connection attention is directed to Title 18 
U. S. Code, Sections 51 and 88. The latter is the 
Federal statute prohibiting unlawful conspiracies, the 
former (Section 5508 of the Revised Statutes) prohibits 
conspiracies to oppress or hinder a person in the exer¬ 
cise of rights secured to him by Federal law or be¬ 
cause of having exercised such rights. We contend 
that the activities of the C. I. 0. Union are a deliberate 
interference with rights secured to us by the Constitu¬ 
tion and laws of the United States and a threat to op¬ 
press us in the exercise and enjoyment of such rights, 
and it is therefore a crime under these statutes. Fur¬ 
thermore Section 12 of the Wagner Act makes it a 
crime for anyone to interfere with or hinder the Board 
or any of its agencies. We have met, organized and 
named our bargaining representative, and have notified 
the employer, and the employer has agreed to accept 
us as a bargaining unit. This organization makes the 
A. F. of L. Union a “bargaining agency” under the 
Wagner Act and the employer being coerced to violate 
Section 12 of the Wagner Act (29 U. S. Code, Section 
162) any combination to violate the provisions of that 
Act becomes a punishable conspiracy under Title 18 
U. S. Code, Section 88, and this should certainly nega¬ 
tive any claim justifying the C. I. 0. Union in w’hat 
they are endeavoring to accomplish. It is a clear viola¬ 
tion of the policy of the Wagner Act as declared in 
Title 29, U. S. Code, Section 151, Paragraph 4, Section 
157 and Section 158, Sub. 1. This Court should not 
look kindly upon a combination to coerce the commis¬ 
sion of a crime. 

In this connection the attention of the Court is direc¬ 
ted to the case of United States v. Moore , et al, (1904) 
129 Fed. 630, which was a prosecution under Section 51, 
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U. S. Code, for the defendants’ interference with the 
right of certain persons to organize labor unions. The 
Court here held that the right to organize labor unions 
was not a right or privilege secured by the Constitu¬ 
tion and laws of the United States. We think that de¬ 
cision entirely sound. But that was in 1904. Since 
that time Congress, under its commerce power, specifi¬ 
cally gave that right to citizens of the United States 

and that right then becomes one secured bv the Con- 

•> 

stitution and laws of the United States. The attention 
of the Court is also directed to the recent case of the 
United States of America v. Mary Helen Coal Com¬ 
pany. This was a prosecution in the United States Dis¬ 
trict Court for the Eastern District of Kentucky, charg¬ 
ing the defendants with a conspiracy to injure, op¬ 
press, threaten and intimidate the employees of the 
defendants in the free exercise and enjoyment of the 
rights and privileges secured to them by the Con¬ 
stitution and laws of the United States, to wit, the 
right and privilege of self-organization, to form and 
join and assist labor organizations, to bargain collec¬ 
tively through representatives of their own choosing, 
to engage in concerted activities for the purpose of col¬ 
lective bargaining and other mutual aid and protection 
secured to the employees by Section 7 of the National 
Labor Relations Act. The indictment was thus based 
on Title 18, U. S. Code, Section 51, hereinbefore re¬ 
ferred to. In short, it charged, as being criminal, acts 
of the employers interfering with the rights of em¬ 
ployees guaranteed by the Wagner Act. To this in¬ 
dictment a demurrer was filed and on the 26th day of 
January, 1988, the demurrer was overruled by Judge 
Ford. We are informed that no opinion was written 
and that the case is therefore unreported. This is en- 
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tirely sound and further if it is a crime for employers 
to commit such acts, it is also a crime for other per¬ 
sons, even though they be organized labor unions, to 
commit such acts. Certainly acts which constitute a 
crime should not find justification in the Courts. 

Point II. 

The C. I. 0. Union states in its brief that neither of 
the appellees made any effort to settle the dispute, but 
makes no argument with respect to this appellee. It 
will be assumed therefore that this x>oint has no appli¬ 
cation to us. However, counsel cannot resist the op¬ 
portunity to again call to the attention of this Court 
that if the C. I. 0. Union had used lawful methods of 
settling the dispute, we probably would not be in Court 
today. 

Point III. 

Appellants contend that appellee, Fur Workers 
Union No. 21238, affiliated with the American Feder¬ 
ation of Labor , is not a bona fide union. Their argu¬ 
ment in support of that is most unconvincing, particu¬ 
larly in view of findings of fact nine and ten. (R. 27.) 
We may certainly assume that every person affiliated 
with or in anywise connected with the Committee on 
Industrial Organization is of the opinion that the 
American Federation of Labor and its constituent 
organizations are not bona fide. 

Point IV. 

Appellants argue that the injunction against the In¬ 
ternational was unwarranted. It is submitted that the 
action of the appellant union, and its individual mem¬ 
bers who are associated with and members of the In- 
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ternational Union, is sufficient to justify an injunction 
against the International. Mayo v. Dean , 82 Fed. (2) 
554, 556. 

CONCLUSION. 

In view of the foregoing, it is respectfully submitted 
that the decision of the lower Court should be affirmed. 

Respectfully, 

Irvin Goldstein, 
Attorney for Fur Workers 

Union No. 21238. 
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INTRODUCTION. 

An examination of appellants’ brief under the cap¬ 
tion “the Facts,” pages two to eight inclusive, will 
disclose that the argument of counsel is so inter¬ 
mingled with the allegations of facts as to make it dif- 






2 


ficult, if not impossible, to distinguish them. Some of 
the assertions related as facts are controverted and 
denied. For these reasons, it is believed there should 
be presented to this Honorable Court, in compliance 
with its rule, a clear and concise statement of facts, 
leaving the argument thereon for a separate subdivi¬ 
sion. 

PARTIES. 

For brevity, Fur Workers Union, Local No. 72, affili¬ 
ated with the Committee for Industrial Organization, 
one of the appellants, will hereinafter be referred to 
as C. I. 0. Union and the International Fur Workers 
Union of the United States and Canada, another ap¬ 
pellant, as the International; the appellee Fur 
Workers Union, No. 21238, affiliated with the Ameri¬ 
can Federation of Labor, as the A. F. L. Union, and 
appellee H. Zirkin & Sons, Inc., as Zirkin. 

STATEMENT OF FACTS. 

Zirkin is engaged in the retail fur business in the 
District of Columbia in a twenty-one foot front build¬ 
ing numbered 821-14th Street, Northwest. The en¬ 
trance thereto, which is between two bay windows, is 
six feet wide. (R. 37) In the summer or fall of 1936, 
Zirkin was approached, through its president, by an 
organizer for the C. I. 0. Union with the request for 
recognition of that union as the sole bargaining agent 
for all fur workers employed by the firm. The re¬ 
quest was refused because only one of its fur workers 
(Schwartz) was a member of the C. I. 0. Union. The 
firm consented, however, to permit that union to act 
as the bargaining agent for this one employee. It gave 
permission, also, to have the employee Schwartz talk 
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with the other fur workers and agreed if they desig¬ 
nated the C. I. 0. Union as their spokesman, that union 
■would he recognized. Zirkin was informed in the early 
summer of 1937 by the same organizer (Goldstein) 
that unless it signed a contract with the C. I. 0. Union, 
providing that it act as the bargaining agent for all 
fur worker employees, a strike would be called. The 
organizer was informed Zirkin would be willing to 
abide by an election to be held by the National Labor 
Relations Board and it was suggested the organizer re¬ 
quest such an election. No election was ever had. (R. 
38) About August 1, 1937, the president of the 
C. I. 0. Union (Gartenhaus) approached the president 
of Zirkin to know if the firm would sign an agreement 
with his union. He was told because the contract as 
submitted provided that no furrier should work in the 
store unless he be a member of the C. I. 0. Union, 
Zirkin would not sign the contract and thus force its 
employees into that union. Gartenhaus stated that 
unless the contract was signed, a strike would be called. 
The request was refused. (R. 38-39) On August 
15, 1937, Schwartz failed to report for work and a 
strike was called at Zirkin’s place of business, (R. 39) 
picketing thereof commencing the same day. (R. 40) 
About a week thereafter one other fur worker em¬ 
ployee of Zirkin (Carmen Haley) failed to report for 
work and informed Zirkin she had joined the C. I. 0. 
Union and was on strike. Schwartz and Haley were 
the only two employees of Zirkin who went on strike, 
Schwartz picketing the Zirkin establishment every 
day. (R. 39) 

On September 21, 1937, a charter was issued by the 
American Federation of Labor to seven of the fur 
workers of Zirkin, authorizing them to be known as 
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Fur Workers Union No. 21238, an affiliate of the 
American Federation of Labor. Subsequently, the two 
remaining fur workers of Zirkin joined that union. 
(R. 39, 43, 44) 

On September 30, 1937, Zirkin, upon the solicitation 
of the spokesman for the members of the A. F. L. 
Union, signed an agreement with the A. F. L. Union 
covering wages, hours and other conditions of employ¬ 
ment. (R. 39-44) The establishment of Zirkin was 
picketed by members of the C. I. O. Union from August 
15,1937, to the date of the granting of a temporary in¬ 
junction on December 6th, 1937, by parading to and 
fro in front thereof, in mass formation, in numbers at 
times totaling thirty-five, many of the pickets carrying 
banners or placards declaring that Zirkin was unfair 
to organized labor. (R. 37 to 66) The picketing was 
accompanied by disorder and violence. (R. 44) 

Zirkin and the A. F. L. Union petitioned the Court 
to enjoin the picketing. After hearing twenty-four 
witnesses produced in behalf of the plaintiffs below, 
and one in behalf of defendants below (R. 37 to 76), 
the Court, on December 6, 1937, upon being informed 
by counsel for defendants below that they did not care 
to try the whole case on the merits at that time, granted 
a temporary injunction. 

Thereafter, on February 15, 1938, the cause came on 
for hearing upon its merits, it having been advanced 
with the proviso it would be heard before the same 
Justice who heard the case on the matter of the pre¬ 
liminary injunction and that all of the testimony intro¬ 
duced on December 1, 2 and 3, 1937, upon the hearing 
for a temporary injunction, should be included as tes¬ 
timony for the purpose of determining the question of 
a permanent injunction, and it was so stipulated by and 
between counsel for the respective parties. (R. 76) 
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Thereafter, on March 1, 1938, following further tes¬ 
timony, a permanent injunction was granted, and this 
appeal is from that action of the Court below. 

CONTENTION OF PARTIES. 

Appellants contend the facts disclosed a “labor dis¬ 
pute” and that the Court below was in error in grant¬ 
ing an injunction. 

Appellees contend the injunction was properly 
granted because there was no “labor dispute” within 
the meaning of the law; that the picketing was for the 
purpose of coercing the Zirkin firm, and its fur worker 
employees who had affiliated with the American Fed¬ 
eration of Labor, and had a charter issued to them, to 
violate a written contract entered into between Zirkin 
and the A. F. L. Union, consummated pursuant to the 
provisions of the National Labor Relations Act of 
July 5,1935, and such picketing was unlawful; that the 
picketing was for the purpose of compelling Zirkin to 
violate the provisions of the National Labor Relations 
Act requiring it to recognize, for purposes of collec¬ 
tive bargaining, the representatives selected for the 
purpose by the majority of its fur worker employees, 
and such picketing was unlawful; that the picketing 
was not peaceful, and was therefore unlawful. 

FINDINGS OF COURT BELOW. 

The Court below found the picketing of the place of 
business of Zirkin was without justification and unlaw¬ 
ful, for the purpose of coercing Zirkin and its fur 
workers to violate a written contract entered into be¬ 
tween Zirkin and the A. F. L. Union concerning wages, 
hours and other conditions of employment, lawfully 
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negotiated and consummated pursuant to the provi¬ 
sions of the National Labor Relations Act approved 
July 5, 1935; that the persons picketing had been 
guilty, while so picketing, and in connection with said 
picketing, of disorderly conduct; of assaults upon em¬ 
ployees in the fur department of Zirkin; of intimidat¬ 
ing and coercing the employees of Zirkin by threats of 
bodily harm; had been guilty of interfering with cus¬ 
tomers entering and departing from the place of busi¬ 
ness of Zirkin, and that no labor dispute existed be¬ 
tween the parties within the meaning of the law. 
(R. 25-28) 

Appellants were enjoined from committing any of 
the above acts in any manner, whether by inducements, 
threats, intimidations or by actual or threatened use of 
physical force. 

ARGUMENT AND AUTHORITIES. 

Appellants cite four cases in support of their con¬ 
tention the Court erred in holding from the facts 
proved there was no labor dispute involved. Lauf v. 
Skinner, 82 Fed. Rep. (2) 68, holding the facts to show 
no labor dispute, was reversed by Lauf v. Skinner, 303 
U. S. 323, decided February 28, 1938. While the facts 
of that case were somewhat similar to the facts in the 
instant case, there is one important feature which dis¬ 
tinguishes them. In the Lauf case no employee of 
the Skinner Company teas a member of any union. 
They had refused to join the picketing union. 

In New Negro Alliance v. Sanitary Grocery Co., 
Inc., 303 U. S. 552, there was no labor union involved 
and therefore no labor dispute between two unions. 
Contrary to both of these cases, in the instant case all 
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of the fur worker employees of Zirkin were members 
of the A. F. L. Union. 

The fourth ease relied upon by appellants is that of 
United Electric Coal Companies v. Rice, et al., 80 Fed. 
(2) 1, which case they endeavor to distinguish from 
the instant case but, it is submitted, without success. 
The Lauf case did not reverse the United Electric case 
and certiorari in that case ivas denied. The United 
Electric case is almost identical with the instant case. 
It grew out of a judicial dispute between The United 
Mine Workers of America and the Progressive Miners 
of America. Following a hearing, the Bituminous 
Coal Labor Board found the contract between the 
United Electric Coal Companies and the United Mine 
Workers of America was in force for the purpose of 
collective bargaining but that the Progressive Miners 
of America union refused to adopt the decision, and 
refused to allow the mine of the employer to be opened. 
In deciding this case, the Court said: 

“The real controversy is one between two 
unions,—The United Mine Workers of America, 
hereinafter called the United; and the Progressive 
Miners of America, hereinafter called the Pro¬ 
gressive. It is a bitter contest. For over two 
years it has been fought by the officers of these 
two unions. Neither group has been willing to 
compromise. Appellant is the innocent by¬ 
stander, a victim of this unabated conflict. Ap¬ 
pellant has no dispute with its employees. The 
wage scales in force apparently were satisfactory 
to employer and employee alike. The working 
conditions brought no discontent. The employees 
were desirous of working for appellant. With 
them appellant wished to operate its mine. This 
has been prevented by the struggle between the 
two unions over who should represent the em¬ 
ployees. ’ ’ 












Referring to the Norris-La Guardia Act, the Court 
further said: 

“Looking to the purpose, as well as to the 
words, of the Act, we are satisfied that the term 
‘labor dispute’ should be most broadly and liber¬ 
ally construed. The term ‘labor disputes’ com¬ 
prehends disputes growing out of labor relations. 
It infers employment—implies the existence of 
the relation of employer and employee. Disputes 
between these parties are the general subject mat¬ 
ter of this legislation. All such disputes seem to 
be clearly included. 

“Equally clear we think must be the conclusion 
that the dispute referred to in the statute must be 
one between the employer and the employee or 
growing directly out of tlieir relationship. It does 
not apply to disputes between employees or to dis¬ 
putes between employee unions to which employer 
is not a real party. The employer is not pre¬ 
cluded from invoking the jurisdiction of a Fed¬ 
eral court of equity unless it appears that it was 
in some way a party to the dispute, between two 
unions. * * * 

“Where the difference is between two unions, 
each striving to contract with the employer, and 
there is no controversy as to terms of employment 
with said employer, we are unable to see where 
any labor dispute exists to which the employer is 
a party. 

“Of course, there may be a seeming controversy 
between two unions which is in reality merely a 
labor dispute between the employer and em¬ 
ployees. Such a situation falls within the mean¬ 
ing of the term ‘labor dispute’. The employer 
may not avoid inclusion in a labor dispute if he 
participates in union activity which directly or in- 
directlv influences or affects employment rela¬ 
tions. * * * 
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“Another contention which goes to the merits 
of this case, even upon appellees’ construction of 
the statute, involves the meaning and application 
of section 108. Appellant contends that it was en¬ 
titled to enter a Federal court of equity and seek 
an injunction to protect its property against wilful 
acts of trespass, as well as against acts of vio¬ 
lence, committed by its employees during a strike 
regardless of the stage of the peace negotiations. 
To support its views appellant cites the Congres¬ 
sional Reports leading up to the passage of the 
Act. The Act is called the Norris-La Guardia 
Act. Senator Norris was one of its sponsors. It 
was intended as he said to abolish ‘yellow dog’ 
contracts. The question of its scope was natur¬ 
ally a matter of vital importance. In its report in 
the Senate, the committee said: 

“ ‘It is not sought by this bill to take away 
from the judicial power any jurisdiction to re¬ 
strain by injunctive process unlawful acts, or 
acts of fraud or violence.’ 

“In explaining its terms and their limitations, 
the sponsors said before the House: 

“ ‘Gentlemen, this bill does not—and I can¬ 
not repeat it too many times—this bill does not 
prevent the court from restraining any unlaw¬ 
ful act. * # *’ 

“ ‘Contrary to the belief of some people, this 
bill does not attempt to take away from the 
Federal courts all power to restrain unlawful 
acts or acts of fraud or violence in labor dis¬ 
putes.’ 

‘ ‘ ‘ The public is amply protected as the bill is 
now drawn. It is a mistaken notion that some 
have that all injunctions are proscribed. There 
still is left to the Federal courts the right to 
issue injunctions when there are unlawful acts 
threatened or committed, when substantial and 
irreparable injury to complainant’s property is 
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done—and when there is no adequate remedy 
at law in all those cases, the Federal courts will 
still have the right to issue injunctions. When 
there is fraud, when there is violence, and when 
there is crime injunctions may issue. When any 
of those things are threatened or committed in¬ 
junctions may ensue.’ 

“The intention of Congress was thus clearly ex¬ 
pressed. It was evidently not intended to take 
from courts of equity, jurisdiction of suits to re¬ 
strain unlawful acts or acts of violence.” 

In this case we have Zirkin, an employer, with eleven 
fur workers in its fur department. One of the eleven 
was a member of the C. I. 0. Union. The C. I. 0. 
Union demanded recognition as the representative of 
all fur worker employees of Zirkin for the purpose of 
collective bargaining concerning wages, hours and 
other conditions of employment. Zirkin, being mind¬ 
ful of the provisions of the National Labor Relations 
Act of July 5, 1935, refused that demand. It suggested 
an election by the National Labor Relations Board. 
The president of the C. I. 0. Union testified he knew 
the Board was open to him for the purpose of an elec¬ 
tion to determine whether his union represented the 
majority of the fur workers of Zirkin but “he never 
applied for an election because he had no cause to; 
that it was very obvious why he did not do so.” (R. 
72) The reason for his refusal was obvious to every¬ 
one. He knew that only one fur worker employee of 
Zirkin was a member of the C. I. 0. Union. He knew 
the other workers refused to join his union. He knew, 
therefore, that a request to the National Labor Rela¬ 
tions Board for an election would not be to his benefit. 
In January of 1937 Zirkin delivered to an agent of the 
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C. I. 0. Union the request of a representative of the 
Labor Department that he be conferred with before a 
strike was called but the C. I. 0. agent stated he was 
not interested in anything the Labor Department rep¬ 
resentative had to say because his business was with 
Zirkin and not the Labor Department. (R. 39) In 
addition to the general proposition that everyone is 
presumed to know the law it requires no stretch of the 
imagination to conclude, in this particular instance, 
the president and the organizer for the C. I. 0. Union 
were, as a matter of fact, well informed of the provi¬ 
sions of the National Labor Relations Act. In fact, 
following the affiliation of the Zirkin fur workers with 
the American Federation of Labor, one of the parad¬ 
ing pickets of the C. I. 0. Union carried a sign or ban¬ 
ner bearing the inscription “Mr. Zirkin, do you know 
that charges are being preferred against you before 
the National Labor Relations Board.” (R. 40) 

Neither the president of the C. I. 0. Union nor its 
organizer acted in good faith. On the contrary, picket¬ 
ing of the Zirkin establishment was resorted to with a 
view to coercing and intimidating Zirkin to recognize 
the C. I. 0. Union for purposes of collective bargain¬ 
ing for all of Zirkin’s fur workers, and to coerce and 
intimidate the same fur workers to join the C. I. 0. 
Union. 

At this stage, however, there appeared to be no ac¬ 
tion which Zirkin could take, if any it had under exist¬ 
ing law, to protect its property or the peaceful em¬ 
ployment of its fur workers. From the decisions it was 
clear no injunction would have been granted. Zirkin 
could seek no affirmative relief from the National Labor 
Relations Board, because it was an employer and that 
governmental agency was open to employees only, or 
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labor organizations selected by them. Zirkin could 
not lawfully recognize the C. I. 0. Union against the 
wishes of the majority of its fur worker employees. 
About a week after the commencement of the picketing 
one other fur worker of Zirkin joined the C. I. O. 
Union. The remaining nine fur worker employees be¬ 
longed to no union. (R. 80) They refused to join the 
C. I. 0. They were satisfied with their hours, wages 
and conditions of employment. (R. 45) The appellant 
Schwartz went on strike because the employees re¬ 
fused to join his union. He had worked for Zirkin 
since 1932 under a yearly employment. He never com¬ 
plained about his wages or hours of employment but 
was satisfied with them. (R. 81) Carmen Haley, the 
other C. I. 0. member, who joined the union about a 
week after the commencement of the strike and picket¬ 
ing, and after she was on strike, visited the store of 
Zirkin and at that time cried and told Zirkin she was 
sorry she had to leave in the busy season because she 
had worked there manv vears and felt bad in leaving 
a job like that, that her husband was a union man and 
she joined the union on his advice. She had never 
complained to Zirkin about her conditions of employ¬ 
ment. She had not, prior to August 1937, asked for an 
increase in wages because Mr. Zirkin gave her a raise 
himself. (R. 82-83) 

The American Federation of Labor Union. 

On September 21, 1937, upon the application of 
seven of the nine fur worker employees, of Zirkin, 
they were issued a charter by the American Federation 
of Labor authorizing them to be known as Fur 
Workers Union No. 21238, affiliated with the Ameri¬ 
can Federation of Labor. Thereafter, the remaining 
two fur workers of Zirkin joined that union. (R. 44) 
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The charter issued to them was introduced in evidence 
and is found on Page 11 of the record. 

Appellants would have the court believe this A. F. L. 
Union is a company union, and so argue in their brief. 
It is a violent presumption with no foundation other 
than fertile imagination. Appellant Gartenhaus con¬ 
sidered it a company union. (R. 74) But let us ex¬ 
amine the other testimony. Mary Guerra, president 
of the A. F. L. Union, testified that neither Mr. Zirkin 
nor any member of the Zirkin firm directed them to 
apply to the American Federation of Labor; that the 
act of the employees was their voluntary act; that 
neither Zirkin nor any member of the firm paid any¬ 
thing toward the costs of the charter issued to them. 
(R. 44) Dewey Zirkin, president of the Zirkin firm, 
testified he did not instigate or pay any expense in con¬ 
nection with the issuance of the American Federation 
of Labor charter. (R. 40) Accordingly, upon that 
subject the record shows by the affirmative testimony 
of two people best qualified to know that the Zirkin 
establishment had nothing to do with the formation 
of the A. F. L. Union, in contrast to the mere opinion 
of the president of the C. I. 0. Union. 

Agreement Between Zirkin and A. F. L. Union. 

Immediately following the issuance of the A. F. L. 
charter, the members of that union elected Mary 
Guerra as its president and designated her as their 
spokesman for the purpose of contacting Zirkin con¬ 
cerning a contract covering wages, hours and other 
conditions of employment. She followed out her in¬ 
structions, was recognized by Zirkin, and a written 
contract between Zirkin and the A. F. L. Union fol¬ 
lowed immediately. Appellants would have it appear 
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this agreement was not bona fide because of its con¬ 
summation the day following the selection of Mary 
Guerra as the spokesman of the A. F. L. Union for pur¬ 
poses of collective bargaining. To the contrary, may 
it not be safely asserted from the facts in this case, as 
shown by the record, that the employee family of 
Zirkin was a happy family until the intervention of 
the C. I. 0. Union and its demands? No fur worker 
employee of Zirkin had complained of his or her hours, 
wages or conditions of employment, and this included 
the two former employees who were members of the 
C. I. O. Union. Under these conditions, can it be said 
there was anything wrong in such prompt accord be¬ 
tween the employer and the employees ? The facts and 
circumstances justify a conclusion directly to the con¬ 
trary. 

Irrespective of this recognition by Zirkin of the 
A. F. L. Union, as he was required to do by the provi¬ 
sions of the National Labor Relations Act, but which 
he had always been ready to do upon either union show¬ 
ing a majority of its fur worker employees, the mass 
picketing continued by members of the C. I. 0. Union, 
and paid pickets, and it continued with attendant dis¬ 
order resulting in convictions of pickets in the Police 
Court of the District of Columbia; the arrest of a 
picket for intoxication; assaults upon employees of Zir¬ 
kin, and insults to its customers. All of this is shown by 
the testimony of the president of the Zirkin establish¬ 
ment, the president of the A. F. L. Union, fifteen cus¬ 
tomers of Zirkin and by members of the Metropolitan 
Police Force of the District of Columbia, all appear¬ 
ing in the transcript of record, pages 37 to 67. The 
pickets numbered as high as thirty-five, eight to ten 
carrying banners. (R. 40-42-50-53) They would form 
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in two groups. One group numbering six to ten would 
walk up and down in front of the store entrance, near 
the building line. The other group would walk about 
one or two feet from the curb line, and walk in a circle, 
one picket close behind the other, so close that it was 
difficult for customers to come in and out of the store. 
The customers had to walk around the pickets or wait 
for them to pass. Upon occasions it was necessary to 
escort women customers from the store. Some of the 
pickets carried banners bearing the inscriptions: 
“Zirkin is unfair to organized labor”; “ Zirkin’s have 
company union”; “Mr. Zirkin, why the sudden love 
for the American Federation of Labor”; “Mr. Zirkin 
do you know that charges are being preferred against 
you before the National Labor Relations Board.” 
Appellant Schwartz on one occasion while on the picket 
line grabbed hold of a Zirkin employee and that em¬ 
ployee was grabbed from Schwartz by another Zirkin 
employee. The Zirkin employees were called inde¬ 
cent names, on one occasion an indecent name in 
Italian. The secretary of the C. I. 0. Union was con¬ 
victed in the Police Court of the District of Columbia 
upon a charge of disorderly conduct growing out of 
her conduct on the picket line. The wife of appellant 
Schwartz was convicted in the Police Court for an act 
in violation of the Police Regulations of the District of 
Columbia committed in front of the Zirkin establish¬ 
ment. (R. 40-42) The captain of the police precinct 
in which the place of business of Zirkin is located tes¬ 
tified he had no personal knowledge of any situation in 
which there had been a greater number of pickets at 
the scene of trouble than there had been at the Zirkin 
establishment and there was no place where the police 
had to give more attention. (R. 59) 
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Picketing Unlawful. 

Under these circumstances, it is respectfully sub¬ 
mitted the continued picketing of Zirkin was not peace¬ 
ful and it was not lawful. Zirkin had complied with 
every provision of law. It had rigidly observed the 
provisions of the National Labor Relations Act. 

By Section 7 of the National Labor Relations Act 
of July 5, 1935, employees were given the right to self¬ 
organization. Section 7 provides: 

“Employees shall have the right to self-organi- 
zation, to form, join, or assist labor organizations, 
to bargain collectively through representatives of 
their own choosing, and to engage in concerted ac¬ 
tivities, for the purpose of collective bargaining 
or other mutual aid or protection.’’ 

Section 8 of the Act made it an unfair labor prac¬ 
tice for an employer to interfere with, restrain, or co¬ 
erce employees in the exercise of the rights guaranteed 
in Section 7; or to dominate or interfere with the for¬ 
mation or administration of any labor organization or 
contribute financial or other support to it; or by dis¬ 
criminating in regard to hire or tenure of employment 
or any term or condition of employment; to encourage 
or discourage membership in any labor organization; 
to discharge or otherwise discriminate against an em¬ 
ployee because he had filed charges or given testimony 
under the Act or to refuse to bargain collectively with 
the representatives of the employees, subject to the 
provisions of Section 9 of the Act. 

Section 9 provides: 

“(a) Representatives designated or selected 
for the purposes of collective bargaining by the 
majority of the employees in a unit appropriate 
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for such purposes, shall be the exclusive represen¬ 
tatives of all the employees in such unit for the 
purposes of collective bargaining in respect to 
rates of pay, wages, hours of employment, or other 
conditions of employment: Provided, That any 
individual employee or a group of employees shall 
have the right at any time to present grievances 
to their employer.” 

The picketing of Zirkin was for the purpose of co¬ 
ercing it and its fur worker employees to violate a 
written contract dated September 30,1937, entered into 
between Zirkin and the A. F. L. Union, covering wages, 
hours and other conditions of employment, lawfully 
negotiated and consummated pursuant to the provi¬ 
sions of the National Labor Relations Act. It was for 
the purpose of having Zirkin violate the provisions of 
the National Labor Relations Act requiring it to rec¬ 
ognize, for the purpose of collective bargaining, the 
representative selected for the purpose by the ma¬ 
jority of its fur worker employees. 

The record shows the testimony of the president of 
the C. I. 0. Union demanding that Zirkin destroy the 
charter issued to the A. F. L. Union. (R. 74) This 
Zirkin could not lawfully do. The fur workers of 
Zirkin exercised the right accorded them bv the Na- 
tional Labor Relations Act. Zirkin obeyed the provi¬ 
sions of that Act when he recognized for purposes of 
collective bargaining the spokesman for the majority 
of its fur worker employees. If Zirkin had acceded to 
the demands of the C. I. 0. Union it would have been 
in direct violation of the provisions of that Act. 

Thus, Zirkin was confronted with a jurisdictional 
dispute between two unions. 

Similar picketing was declared unlawful in the case 
of United Electric Coal Companies v. Rice, supra. 
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The case of Retail Food Clerks and Managers Union, 
et al. v. Union-Premier Food Stores, Inc., et al., U. S. 
Circuit Court of Appeals, 3rd C. No. 6817, decided 
August 2, 1938, involved a controversy between rival 
unions as to which should represent the employees, the 
employer remaining neutral and the National Labor 
Relations Board not having certified either. The 
Court found a restraining order properly granted. In 
deciding the issue the Court said: 

“The only controversy in this case concerns the 
right to represent plaintiffs’ employees as collec¬ 
tive bargaining agent and that is a real contro¬ 
versy, but it is between the affiliates of the C. I. O. 
and of the American Federation of Labor. This 
controversy in money means a gain of about 
$50,000 in dues to the one which wins, but the 
plaintiffs are not concerned as to which one that 
may be. Tiie plaintiffs are standing by while the 
disputants wage their contest, and are ready, will¬ 
ing and anxious to obey the Board, bargain col¬ 
lectively with the victor and comply with the pro¬ 
visions of the Act when the Board certifies to them 
the collective bargaining agent. 

“However sympathetic we may be—on the one 
hand with labor, to see that its interests are le¬ 
gally and fully protected in respect to proper rep¬ 
resentation and collective bargaining, or in any 
other respect affecting its employment; and on the 
other hand, with capital, to see that it receives a 
square deal in an honest, fair and impartial ad¬ 
ministration of the Wagner Act—yet we cannot 

C m 

construe the facts of this case to constitute a ‘labor 
dispute’ involving the plaintiffs when there is no 
such dispute. 

“The unions are the ‘disputants’ and as to this 
dispute they do not now stand in ‘proximate’ or 
other relation to the plaintiffs or their employees 
wdthin the meaning of the Wagner Act. Congress 
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meant to help both capital and labor by the pas¬ 
sage of this Act and when the Board has taken 
jurisdiction and is determining the only question 
in dispute between the unions, it did not intend to 
destroy the great business of any employer who 
stands willing and ready to obey any and all pro¬ 
visions of the Act as soon as told by the Board 
what to do. 

“In the case of Edward Lauf, et al. v. E. G. 
Shinner & Co., Inc., 303 U. S. 323, upon which de¬ 
fendants principally rely, there were no contesting 
unions. The dispute was entirely between the 
union and the employer. The union demanded 
that the employer require its employees to join the 
union under penalty of discharge for refusal to 
do so. This the employer would not do and thus 
a controversy arose between the employer and the 
union over the contention of the union that the em¬ 
ployer must force its employees into the union. 
In the case at bar the Board has taken that ques¬ 
tion away from the consideration of the plaintiffs 
and the unions. They may not dispute about it. 
The defendants say that we represent your em¬ 
ployees. The plaintiffs reply, that may be true, 
but the fact will be found by the Board/ 

“There was not a single unfair labor practice or 
question in dispute in this case with the plaintiffs. 
Their refusal to bargain collectively with United 
or plaintiffs under the facts in this case was not 
a refusal to bargain collectively with representa¬ 
tives of their employees. It is true that United 
claims to be their representative but so do the de¬ 
fendants and it is to be hoped that the Board will 
soon determine which is the legal representative, 
and when that is done and the Board certifies the 
rightful claimant, the plaintiffs will immediately 
enter into a union agreement with it. No state 
court decision in this case, as there was in the 
Lauf case, has construed the facts to be a * labor- 
dispute.’ The Pennsylvania Labor Relations Act 
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defines a ‘labor dispute’ in the same language as 
does the Wagner Act, but the Supreme Court of 
Pennsylvania has not yet defined what constitutes 
a ‘labor dispute’ under that Act. This case sub¬ 
stantially differs from the Lauf case, and the deci¬ 
sion in that case is not controlling here. 

“Since there was no ‘labor dispute’ in this case 
in which plaintiffs were involved, the District 
Court was not bound by the provisions of the Nor- 
ris-La Guardia Act, but had power to grant the 
restraining order and we think it wisely exercised 
that power.” 

The only apparent difference between the case just 
cited and the instant case is that in the former the 
question of representation was pending before the Na¬ 
tional Labor Relations Board. In the instant case, 
there was no door open for Zirkin to seek the assis¬ 
tance of that Board. The Board is open to employees 
only. The C. I. 0. Union would not apply for an elec¬ 
tion to determine the question and the A. F. L. Union 
had no cause to do so. It unquestionably had in its 
membership all of the fur workers of Zirkin, and it had 
been recognized by Zirkin as the law required. 

The case of Donnelly Garment Co., Inc. and Donnelly 
Sales Co., Inc. v. International Ladies Garment 
Workers’ Union, et al., Donnelly Workers’ Union, et al., 
Interveners, 21 Fed. Supp. 807, held that a contro¬ 
versy wherein there exists no bona fide dispute as to 
wages, hours, terms and conditions of employment in 
which the sole actual demand (accompanied by fraud 
and violence) is that the employer shall unionize and 
thereby compel the unionization of his employees, all 
of whom are opposed to such a move, is not a “labor 
dispute” within the meaning of the Norris-La Guardia 
Act. In this case the employees completed an organi- 
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zation known as the Donnelly Garment Workers’ 
Union and negotiated a contract with their employer. 
They were unanimous and had declared their opposi¬ 
tion to a rival union. Under the circumstances the 
Court found the granting of a temporary injunction 
proper. In this case the Court said: 

“The hearing before this court was an extended 
one in which both parties were permitted to in¬ 
troduce all desired material evidence and testi¬ 
mony written or oral. The Supreme Court has 
commented adversely upon objections and conten¬ 
tions which are ‘based on strained and unnatural 
constructions of the words of the Norris-La 
Guardia Act,’ and which ‘conflict with its declared 
purpose, Par. 2, that the employee “shall be free 
from the interference, restraint, or coercion of 
employers of labor, or their agents, in the desig¬ 
nation of such representatives or in self-organiza¬ 
tion, or in other concerted activities for the pur¬ 
pose of collective bargaining or other mutual aid 
or protection”.’ Virginia Railway Co. v. Federa¬ 
tion, 300 U. S. 515, 563. 

“There is here presented no division of opin¬ 
ion among employees upon which could be based 
even a plausible or colorable right on the part of 
defendants to act as bargaining representatives. 
But more than that no such claim is in fact as¬ 
serted. The frank objective is the unionization of 
plaintiffs as affiliates of the defendant Union, 
thereby automatically unionizing the employees, 
in order that the control of this defendant Union 
may be nation-wide and all embracing, and this in 
the face of the declared public policy invoked. It 
is unthinkable that the rejection of such a demand, 
as against the will of these employees, and in con¬ 
flict with obligations freely entered into, can be 
tortured into the eoneej)tion of a ‘dispute’. 

“Interveners have organized under the Na¬ 
tional Labor Relations Act and invoke the protec- 
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tion that must flow from its provisions. For the 
months intervening since their organization no 
complaint has been filed with the National Labor 
Relations Board, and no challenge to that organi¬ 
zation has been made. Such action was open to 
defendants, if desired, but has not been availed of, 
presumably because no tenable ground was found 
to exist. They have elected to coerce plaintiffs to 
join their association by the employment ot 
methods denounced by all courts, by the terms ot 
the Norris-La Guardia Act itself, and in conflict 
with the declaration of public policy therein con¬ 
tained. By strained and unnatural constructions 
of the definitions contained in that Act, thus made 
to conflict with its declared aim and purpose, they 
seek to deprive this court of jurisdiction to grant 
the relief prayed. The Norris-La Guardia Act 
has no application to the controversy here pre¬ 
sented. In such case, jurisdiction being clear, 
courts of equity will grant relief in accordance 
with their inherent powers and established pro¬ 
cedure. A delicate question is presented when 
the jurisdiction of the court is challenged upon 
the ground here urged. However, when that jur¬ 
isdiction is apparent, the duty remains to grant 
relief, if demanded and justified, under the estab¬ 
lished rules and usages of courts of equity.” 

On appeal of this case to the United States Supreme 
Court, that Court, on May 16, 1938, in Case No. 801, 
held that the case was not properly before that Court, 
and, without passing upon the merits, remanded it for 
further proceedings. 

In the case of Oberman <& Co., Inc . v. The United 
Garment Workers of America, et al., 21 Fed. Supp. 20, 
an injunction was held proper when granted to re¬ 
strain the activities of a union after a company or¬ 
ganization had been duly certified by the National 
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Labor Relations Board Regional Director as an ex¬ 
clusive bargaining agency and the rival union picketed 
because the employer refused to breach his contract 
with the company union. 

As stated before, picketing of the Zirkin establish¬ 
ment by the C. I. 0. Union is for this identical pur¬ 
pose. 

Picketing Not Peaceful. 

As shown by the record, the picketing at the Zirkin 
establishment was accompanied by disorder and vio¬ 
lence. Unlawful picketing cannot be peaceful picket¬ 
ing. 

The mere physical act of preventing employees from 
entering upon their work is in itself an act of violence. 
Donnelly Garment Co., Inc. v. International Ladies 
Garment Workers’ Union, supra. 

Picketing in groups of from four to twelve near an 
employer’s place of business during a strike, accom¬ 
panied by attempts at persuasion, or communication 
with those entering or leaving the plant, with the in¬ 
evitable result of intimidation of employees and 
would-be employees, and of obstruction of, and inter¬ 
ference with, the business of the employer, is unlaw¬ 
ful and may be enjoined, notwithstanding the provi¬ 
sions of the Clayton Act of October 15, 1914. Ameri¬ 
can Steel Foundries v. Tri-City Central Trades Coun¬ 
cil, 257 U. S. 184. 

In the case of Knapp Monarch Co. v. Anderson, 7 
Fed. Supp. 332, it was said: 

“I may say also that the very fact that Con¬ 
gress has refrained from using the word ‘picket¬ 
ing’ in the Norris Act in defining and limiting the 
jurisdiction of the Courts of the United States in¬ 
dicates the Congressional intention to leave in 
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those Courts jurisdiction to restrain, if necessary, 
any picketing of a coercive, intimidating charac¬ 
ter. (American Steel Foundries v. Tri-City Cen¬ 
tral Trades Council 257 U. S. 184) As was 
pointed out in the case just cited, mass picketing, 
or picketing in crowds inevitably results in in¬ 
timidation or violence or both. The evidence in 
the case before the Court bears out the truth of 
that statement. 

“While the striking employees of the plaintiff 
have a lawful right not only to strike but to use 
every lawful effort to win the strike by peacefully 
persuading other employees to join them, any act 
on their part that serves to intimidate or put in 
fear employees or other persons 'who want to 
work for the plaintiff is unlawful. That is true 
whether such fear and intimidation results from 
violence, threats or force of numbers.” 

The following was the language of the Court in the 
case of Miller Parlor Furniture Co., Inc., v. Furniture 
Workers' Industrial Union, New Jersey 1934, 8 Fed. 
Supp. 209: 

“It is possible and sometimes probable, that 
patrolling (or so called picketing) may result in 
violence or indicate fraud. If large numbers of 
patrollers were engaged in such manner as to in¬ 
terfere with the actual business affairs of a person 
or corporation, it might indicate fraud sufficient 
to hold such patrolling illegal, and to justify re¬ 
straint; and in refusing injunction in the instant 
case the court is not concluding that a situation 
might not arise where restraint would be issued 
upon the act of the patrolling alone.” 

It will be recalled that the frontage of the Zirkin 
place of business was twenty-one feet, with a six foot 
entrance between bay windows and that the pickets in 
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front thereof numbered at times as high as thirty- 
five. 

In Freed v. Doe, 278 N. Y. S. 68, it was shown that 
the defendant union had five members employed in the 
plaintiff store and when plaintiff refused to enter into 
a closed shop agreement with the union, defendant 
called its five members on strike and augmented the 
group with about fifteen more, and picketed plaintiff’s 
place of business. Plaintiff hired about 150 employees 
altogether. The Court ordered an injunction, holding 
it was unlawful picketing to have large numbers who 
shouted loudly on the streets and carried banners, and 
also holding that such combination was intimidating 
to plaintiff’s employees and customers. Following the 
language in Exchange Bakery <£ Restaurant Inc . v. 
Rif kin, 235 N. Y. 260, the Court said: 

“Even if the end sought is lawful, the means 
used must be also. ‘Picketing’ connotes no evil. 
It may not be accompanied, however, by violence, 
trespass, threats or intimidation, express or im¬ 
plied. No crowds may be collected on or near the 
employer’s property. The free entrance of 
strangers, customers or employees may not be im¬ 
peded. There may be no threats—no statements, 
oral or written, false in fact, yet tending to injure 
the employer’s business. We here make no at¬ 
tempt to enumerate all the acts that might make 
picketing illegal. Doubtless there are others. 
When the situation in a particular case comes to 
be reviewed by the courts there will be no diffi¬ 
culty in drawing the line between acts permissible 
and acts forbidden.” 

Appellants would have it appear no reasonable ef¬ 
forts were made to settle the dispute, and no relief 
should have been granted because of the offer of the 
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C. I. 0. Union to call off the strike if its two members 
were re-employed by Zirkin. From the facts of the 
case, the question of sincerity on the part of the C. I. 0. 
Union is of importance. It will be noted (R. 74) there 
was a conference at the office of the attorney for the 
A. F. L. Union for the purpose of attempting an agree¬ 
ment which would serve as a basis for discontinuing 
the strike. The only proposal shown to have been 
made at that meeting was that the two striking em¬ 
ployees be reinstated and the A. F. L. Union destroy 
the charter issued to it by the American Federation of 
Labor. The proposal was rejected. It must have been 
rejected by the A. F. L. Union because Zirkin was not 
represented at that meeting (R. 74). It was a dispute 
between two unions which Zirkin could not settle. Con¬ 
cerning the proposal in open Court to call off the strike 
and picketing if the two C. I. 0. members were re-em¬ 
ployed it is interesting to note the testimony of the 
president of the C. I. 0. Union found on Page 78 of 
the record wherein he stated if the C. I. 0. strikers 
were put back to work it would be recognition for 
those strikers and their organization. There was 
nothing definite in the proposal which would insure to 
Zirkin the peaceful employment of all of its fur 
workers. There would still have been a dispute be¬ 
tween two rival unions. Zirkin was bound by law to 
recognize the spokesman for the majority. This it did 
in its interests and the interests of its employees. 

The International complains particularly against an 
injunction being granted against it. The record (R. 
77) shows the International Union contributed about 
Three Hundred Dollars for the purpose of conducting 
the strike, which included, of course, picketing. That 
act alone is sufficient to show its participation. 
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CONCLUSION. 

From the facts in this case, and as they were found 
by the Court below, (R. 25-28) it is respectfully sub¬ 
mitted that its conclusions of law (R. 28) were well 
founded, and that the decree granting an injunction 
should be affirmed. 

Respectfully submitted, 

Ringgold Hart, 

Attorney for Appellee, 

H. Zirkin & Sons , Inc. 
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APPELLANTS’ REPLY BRIEF. 


Statement. 

In order to avoid the confusion or misapprehension, we 
deem it necessary to clearly separate the various elements 
of the single question of law involved in this case. Inci¬ 
dentally this will serve to correct certain misstatements 
which appear on the briefs for the appellees with respect 
to certain decisions, particularly with respect to the deci¬ 
sion in the Shinner case which is decisive of this appeal. 
We feel rather apologetic about this, since this will involve 
to a certain extent a restatement of matter already con¬ 
tained in our main brief. But in view of the manner in 
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which counsel for the appellees have chosen to state their 
argument on their briefs, we feel that we have no choice 
in the matter if we are to do justice to our clients and 
present the case in a proper and orderly manner to this 
Court. 


POINT I. 

The meaning of the Norris-LaGuardia Act and its 
relation to this case. 

The first thing to be considered is the meaning of the 
Norris-LaGuardia Act, and its exact relation to our case. 
We have stated in our main brief that concededly, if this 
case involves a labor dispute, the decree appealed from 
must be reversed. Counsel for the appellees, instead of 
meeting this statement squarely by stating whether they 
do or do not concede this proposition, attempt to argue 
that there is no labor dispute, but at the same time appeal 
to certain so-called findings of fact of the court below, 
as if those findings had some bearing on the subject. As 
a matter of fact, these so-called findings have not the 
slightest bearing on the case if it be conceded that we are 
dealing with a labor dispute. In order to make this clear, 
we must analyze the provisions of the Norris-LaGuardia 
Act. These provisions may be divided into three cate¬ 
gories or classes: 


(1) Absolute Prohibitions. Under this heading come 
the provisions of the Act which absolutely prohibit the 
issuance of an injunction prohibiting striking or peaceful 
picketing. This prohibition is absolute: Under no circum¬ 
stances may a Federal Court issue an injunction in a 
labor dispute which would prohibit the conduct of a strike 
or peaceful picketing or similar activities in connection 
therewith, such as giving publicity to the strike by means 
of placards, etc. 
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(2) What may he enjoined and under what conditions. 
The only thing that may be enjoined at all in a labor 
dispute is the commission of unlawful acts, such as vio¬ 
lence, fraud, etc. And those things can only be enjoined 
if it be pleaded and proven that two conditions pre-exist: 
(a) that the public authorities are unable to prevent the 
unlawful acts complained of, and (b) that the plaintiff 
had made every reasonable effort to settle the dispute. 

(3) Certain findings as a prerequisite to the issuance 
of an injunction. In addition to providing that certain 
things may not be enjoined at all and others only after 
certain facts have been pleaded and proven, the Act pro¬ 
vides that before the issuance of an injunction the Court 
must make certain specific findings, and the making of 
such findings is made jurisdictional. These provisions of 
the Act are as follows: 

“No court of the United States shall have juris¬ 
diction to issue a temporary or permanent injunc¬ 
tion in any case involving or growing out of a labor 
dispute * * * except after findings of fact by the 
court, to the effect— 

“(a) That unlawful acts have been threatened 
and will be committed unless restrained or have 
beeen committed and will be continued unless re¬ 
strained, but no injunction or temporary restrain¬ 
ing order shall be issued on account of any threat 
or unlawful act excepting against the person or 
persons, association, or organization making the 
threat or committing the unlawful act or actually 
authorizing or ratifying the same after actual 
knowledge thereof; 

“(b) That substantial and irreparable injury to 
complainant's property will follow; 

“(c) That as to each item of relief granted 
greater injury will be inflicted upon complainant 
by the deniaf of relief than will be inflicted upon 
defendants by the granting of relief; 

“(d) That complainant has no adequate remedy 
at law; and 
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“(e) That the public officers charged with the 
duty to protect complainant’s property are unable 
or unwilling to furnish adequate protection.” 

It is therefore clear that if this case does involve a labor 
dispute, or grew out of a labor dispute, the decree herein 
must be reversed, not only because it enjoins peaceful 
picketing, which cannot be enjoined at ail, no matter what 
the facts are, but the entire order must be reversed because 
it does not comply with the express jurisdictional provi¬ 
sions as to findings which must precede the making of 
any injunction order or decree in a labor dispute. For, 
concededly, no such findings as required by the statute 
iccre made in this case. 

This presents the single question on this appeal, namely, 
whether or not this case involves or grew out of a labor 
dispute. 

POINT II. 

The meaning of the National Labor Gelations Act 
and its bearing upon the case at bar. 

Before, however, proceeding to discuss the cases bear¬ 
ing directly on the question of whether or not this case 
involves or grew out of a labor dispute, we must consider 
the National Labor Relations Act, because of the wholly 
unwarranted use made of it by counsel for the appellees 
on their briefs and their misstatements as to the meaning 
of that Act,—which, we hope, is due to an honest mis¬ 
conception of its meaning rather than to a desire to mis¬ 
lead the Court. 

Counsel for the appellees repeatedly state that Zirkin 
was unable to comply with the demand of the defendant 
Union because to do so would have been a violation of the 
National Labor Relations Act: and that the defendants 
were in fact violating the National Labor Relations Act 
by insisting that Zirkin negotiate with them after his 
employees had allegedly chosen other representatives. 




These statements are not only unwarranted by the pro¬ 
visions of the National Labor Relations Act, but are 
wholly fantastic, as an examination of the provisions of 
that Act will show’. 

In examining the provisions of that Act we must, of 
course, differentiate between the introductory matter 
W’hich states the general purpose and policy of the Act, 
on the one hand, and its specific provisions, on the other. 
In this connection we must bear in mind that after the 
enactment of the National Industrial Recovery Act, con¬ 
taining the famous Section 7-a, which was supposed to 
guarantee to workers the right of collective bargaining 
through “representatives of their own choice,” numerous 
employers, desirous of defeating the national policy with 
respect to labor's right to self-organization, entered upon 
a campaign of their own to organize “labor unions” so- 
called. These alleged labor unions took various forms, 
but all came to be known under the general name of “com¬ 
pany unions,”—because their distinctive characteristic 
w’as that they were limited to the employees of a particular 
company. Bearing that in mind, Congress, in the Na¬ 
tional Labor Relations Act, provided for tw r o things: 
First, it attempted to secure genuine self-organization of 
labor by prohibiting employers from doing certain acts in 
connection with labor organization, making them unfair 
labor practices, w’hich could be specifically enjoined by 
the National Labor Relations Board. These included 
domination, or assistance, financial or otherwise, to labor 
organizations. But Congress realized that that was not 
sufficient protection. The power of an employer over his 
employees, particularly when they are unorganized, is all- 
pervasive, and may be exerted in such subtle ways as to 
elude detection, or at least legal proof . But, in addition, 
there w’as another situation that Congress had in mind, 
and had to provide for: The National Labor Relations Act 
was not enacted solely in the interest of labor. It teas 
enacted in the interest of commerce generally. Congress 
therefore deemed it necessary to provide not only against 
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unfair labor practices, but that unfair labor practices 
should not be made means of unfair competition. In this 
respect the purpose of the National Labor Relations Act 
is the same as the purpose of the Wages and Hours Law 
subsequently enacted. The enactment of a floor for wages 
and a ceiling for hours, was meant not only as a protec¬ 
tion for labor but also as a protection to commerce, in view 
of the fact that certain employers, commonly referred to 
as “chiselers,” have an unfair advantage over legitimate 
employers who are paying proper wages and observing 
proper hours. A minimum for the one and a maximum 
for the other was therefore enacted in the Wages and 
Hours Law. But while the Wages and Hours Law was in 
contemplation at the time the National Labor Relations 
Act was adopted, it was well known to Congress that 
neither the minimum wages nor maximum hours provide 
for really fair competition,—that that could only be pro¬ 
vided by genuine self-organization on the part of labor 
into strong and independent labor unions which would be 
in a position to put all employers on an equal basis at the 
start of the competitive race by making wages and hours 
uniform throughout the industry. With that in view it 
provided in the National Labor Relations Act that when¬ 
ever the question of the choice of representatives of em¬ 
ployees for the purpose of collective bargaining should 
arise, the National Labor Relations Board shall hare the 
right to determine the unit of collective bargaining, —and 
that it may designate either the employer unit, the craft 
unit, the plant unit, or any subdivision thereof, as the ap¬ 
propriate collective bargaining unit. The language of the 
statute is as follows: 

“Section 0(a) Representatives designated or 
selected for the purposes of collective bargaining by 
the majority of the employees in a unit appropriate 
for such purposes, shall be the exclusive representa¬ 
tives of all the employees in such unit for the pur¬ 
poses of collective bargaining in respect to rates of 
pay, wages, hours or employment, or other condi¬ 
tions of employment. * * * 
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“(b) The Board shall decide in each case whether, 
in order to insure to employees the full benefit of 
their right to self-organization and to collective bar¬ 
gaining, and otherwise to effectuate the policies of 
this Act, the unit appropriate for the purposes of 
collective bargaining shall be the employer unit, 
craft unit, plant unit, or subdivision thereof.” 

It will be observed that Congress did not leave it to the 
employees of a particular employer to decide upon their 
own collective bargaining representatives, but empowered 
the Board to decide, in each case, whether the collective 
bargaining unit shall be the employer unit or some other 
unit. The reason is obvious: If company unionism is to 
be exterminated,—and that is absolutely necessary not 
only for the protection of labor but for the protection of 
business ,—it cannot be left to the employees of a particu¬ 
lar employer, who are usually subject to his domination, 
or at least influence, to have the decisive word in the mat¬ 
ter. Congress therefore took particular care that an 
official governmental agency, specially charged with the 
enforcement of the Act, should determine that all- 
important question. It was therefore not put to the Zir- 
kin employees,—clearly dominated by Mr. Zirkin,—to de¬ 
cide this point, and so lony as the National Labor Rela¬ 
tions Board had not decided what was the appropriate 
baryaininy unit there could be no properly elected bar- 
aaininy representatives under the National Labor Rela¬ 
tions Act. 

That the quoted provisions of the law are decisive goes 
without saying, and they make nonsense of the arguments 
of counsel for the appellees. But the provisions of the 
statute are not only decisive, they are also wise, as the 
facts in this case clearly demonstrate. In this connection 
the attention of the Court is respectfully called to the fol¬ 
lowing facts which appear in the Record. The matter of 
the organization of Zirkin's employees was a concern not 
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only of the unions involved but the entire fur trade in the 
Citv of Washington: 

“The defendant Union has succeeded in organiz¬ 
ing almost all the fur establishments in this City, 
with the exception of Zirkins; the owners of the 
other fur establishments which hare Union shops 
have stated that they could not afford to pay the 
wayes requested by the Union, while their competi¬ 
tor Z irk in, j)aid lower wayes;” (Record, p. 79). 

That the other merchants had a legitimate grievance 
against Zirkin who was underbidding them by underpay¬ 
ing his workers, appears from another portion of the 
Record: 

“The witness stated that he was familiar with the 
contract entered into between the plaintiff Zirkin 
and the plaintiff Fur Workers Union No. 21,23S; 
that in comparing certain provisions in the contract 
entered into between Zirkins and Fur Workers 
Union No. 21,238 with the provisions of the contract 
submitted to Zirkins by the defendant Union, the 
witness stated that the defendant’s proposed con¬ 
tract provided for a $25.00 per week minimum wage 
and time and one-half for overtime, whereas the 
contract which Zirkins signed with plaintiff Fur 
Workers Union No. 21,238 provided for a $14.00 
per week minimum wage and $12.00 per week for 
apprentices and time and one-third for overtime” 
(Record, pp. 72-73). 

This testimony reveals the reason why Congress could 
not leave the choice of representatives to the unsupervised 
and unrestrained action of the employees of any particular 
employer. Legitimate employers deal with labor unions, 
and it is to the interest of labor unions that all employers 
be put on an equal footing,—that wages and hours should 
be industry-wide. This protects labor against sweat-shop 
conditions, and it protects business against unfair com¬ 
petition. But the “chiseling” employer, whose employees 
are unorganized, can do all sorts of maneuvering,—some 
of which appears in the Record herein, and either compel 
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or induce his employees, by threats or promises, to 
“organize” on a company basis, and thus secure perma¬ 
nency to the sweat-shop conditions which existed before 
the alleged “organization” and the alleged choice of “bar¬ 
gaining representative.” 

Of this, too, the Record herein furnishes an eloquent 
example. The Record shows that although the “contract” 
claimed to have been entered into between the two ap¬ 
pellees is to run for five years, it was entered into without 
any actual bargaining whatever. What actually happened 
was that the so-called contract merely “froze” for five 
years the sweat-shop conditions which existed prior to the 
organization of the pretended union, thus giving Zirkin 
an advantage over his other competitors in the City of 
Washington for the next five years. Fortunately, the 
National Labor Relations Act considers this kind of action 
absolutely nugatory, as is shown by many of its decisions. 
And, what is particularly important in this case, fortu¬ 
nately, the Xorris-La Guardia Act prevents any court from 
coming to the assistance of the chiseling Zirkins, so as 
to perpetrate their unfair advantage over their competitors 
by injunctive decrees. 


POINT III. 

This is a labor dispute, if there ever was any. 

We respectfully submit that while the decision of the 
Supreme Court in the Shinner Case on February 28th 
last, is decisive of this case, the decision of the Court 
below was erroneous even prior to that decision. The 
decision of the Supreme Court in the Shinner Case merely 
put this case beyond the possibility of argument. But 
even before that decision a careful examination of the 
cases as they then stood would have compelled a decision 
against the appellees. Without going again into an exami- 
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nation of the relevant cases decided prior to February 2S, 
1938, it is sufficient to point out that in no case had it 
been held that there was no labor dispute where the em¬ 
ployer icas actually interested on one side of the supposed 
dispute between two unions. In each and every case 
decided prior to February 2S, 1038, where the Court held 
that there was no labor dispute, it was careful to point 
out that the dispute did not originate with the employer 
and that the employer was not interested in the outcome. 
We need not enter here upon a scrutiny of the facts in each 
case, so as to determine whether the assumptions were 
always justified by the facts. Suffice it to say, that such 
were the assumptions of fact upon which the legal con¬ 
clusions were based. But no one can make such claim 
here,—at least no one who has read the Record. 

Concededly, this case oriyinated prior to the existence 
of any competing “union.” 

Concededly, also, Zirkin remained interested in the 
dispute after the organization of the “union’-appellee, 
because of the lower wages which the contract icliich that 
appellee prodded, as contrasted with the contract of the 
defendant union, which is the contract all other employers 
in the City of Washington were bound to accept. 

That Zirkin continued his “active” interest in the dis¬ 
pute is shown by the fact that he and the appellee “union” 
joined in this action against the appellants. This joint 
action alone is sufficient proof that Zirkin is not wholly 
disinterested in this dispute,— that he is not standing aside 
from the dispute, but actually promoting the interest of 
one of the disputants. 

As a matter of fact, the so-called “other union” was 
created as the result of the dispute,— for the purpose of 
continuing the dispute. This appears not only in the 
Record but also in the brief of counsel for the appellee 
Zirkin. After reciting the manner in which the dispute 
arose and its progress up to the organization of the alleged 
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“other union,” counsel for the appellee Zirkin says on 
page 11 of his brief: 

“At this stage, however, there appeared to be 
no action which Zirkin could take, if any it had 
under existing law, to protect its property or the 
peaceful employment of its fur workers. From 
the decisions it icas clear no injunction icould have 
been granted.” 

Whereupon the Zirkin “union” appeared on the scene, 
and Zirkin hastened to make a contract with it and the 
two together applied to the courts for an injunction. 

We respectfully submit that whatever may have been 
the legal effect of the organization of this “union” and the 
making of the fictitious contract, clearly it did not have 
any effect whatever on the dispute itself. The Record 
shows that the dispute continued exactly as if nothing 
happened. 

The reason is obvious: As far as the dispute is con¬ 
cerned it made no difference whether Zirkin’s employees 
issued proclamations that they wanted to belong to no 
union or they called themselves a union. 

POINT IV. 

The decision of the Supreme Court in the Shinner 
Case is decisive of the case at bar. 

We respectfully submit that the decision of the Supreme 
Court in the case of Lauf v. E. G. Shinner <£ Co., 303 
U. S. 323, is decisive of this case. It leaves no room 
for argument; and, as we shall show further below, the 
attempt of counsel for the appellees to distinguish that 
case is based on a deliberate misstatement as to the facts 
in that case. 

The Shinner Case as it stood after the decision of the 
Circuit Court of Appeals was the most favorable case for 
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the appellees, and the Court below has indicated that 
it was the authority oi' that case that led to the order 
appealed from. .Not that the Sliinner Case justilied the 
decision. As shown in our main brief, even with the 
decision of the Circuit Court of Appeals in the Shinner 
case unreversed, judgment should have gone for the de¬ 
fendants in this case. But the Shinner case did leave 
some room for argument,—and the Court below thought 
the argument of our opponents good. But the Supreme 
Court reversed the decision of the Court of Appeals,— 
and in reversing it specifically held the following propo¬ 
sitions, as summarized by the headnotes to that case: 

1. ‘“The refusal of an employer to accede to a 
labor union’s request that the employer require its 
employees, none of whom were members of the 
union, to become members as a condition of their 
continued employment, creates a labor dispute with¬ 
in the provisions of the Act of March 22, 1932, 47 
Stat. at L. 70, chap. 90, 29 U. S. C., secs. 101 et seq., 
making certain findings a condition of the exist¬ 
ence of jurisdiction in a Federal court to issue an 
injunction in a labor dispute and defining the term 
‘labor dispute’ as including any controversy con¬ 
cerning terms or conditions of employment, or con¬ 
cerning the association or representation of the 
persons in negotiating, fixing, maintaining, chang¬ 
ing, or seeking to arrange terms or conditions of 
employment, ‘regardless of whether or not the dis¬ 
putants stand in the approximate relation of em¬ 
ployer and employee.’ ” 

2. “The declaration of policy in the Act of March 
23, 1932, 47 Stat. at L. 70, chap. 90, 29 U. S. C., 
secs. 101 et seq., and in a state statute, both of 
which restrict the issuance of injunctions in labor 
disputes, to the effect that employees are to have 
full freedom of association, self-organization, and 
designation of representative of their own choosing, 
free from interference, restraint, or coercion of their 
employers, does not so narrow a definition of labor 
disputes found in both acts as to exclude from their 
operation a controversy between an employer and a 
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labor union arising out of the employer's refusal 
to accede to the union's demand that the employer 
require its employees, none of whom were members 
of the union, to become members as a condition of 
their continued employment.” 

Lauf v. E. G. Skinner cC- Co., 82 L. Ed. 515-516. 

Counsel for the appellees attempt to distinguish this 
decision by claiming that the Shinner Case did not involve 
any other union. This is a deliberate misstatement of fact. 
It must be borne in mind that the word “union'’ has no 
magic meaning in this connection. The real question is,— 
were there two labor organizations involved? And a read¬ 
ing of the opinions in the Circuit Court of Appeals and 
in the United States Supreme Court leaves no room for 
doubt on the subject. As a matter of fact, the Record in 
the Shinner Case shows that the so-called “independent” 
organization,—in reality a company union like Mr. Zir- 
kin’s ,—was actually in existence before the dispute arose. 
That case was therefore much more favorable to the claim 
of “no labor dispute” than is the case at bar, since here 
the so-called “other union” was itself the result of the 
dispute. That the Shinner case did involve another labor 
organization which claimed to be the rightful collective 
bargaining agent of the employees was specifically stated 
in both appellate courts. The Circuit Court of Appeals, 
after the preliminary remarks, commenced its opinion with 
the following statement: 

“Xo strike or dispute between employer and em¬ 
ployee is here involved. The primary question pre¬ 
sented is whether a labor union representing not 
one of the employees of a business, can lawfully 
picket that business and thus injure it, for the 
purpose of compelling the employer to accept the 
union as the sole bargaining agent of the employer’s 
workmen over their protest and to the exclusion 
of the aejency which the employees in the exercise 
of their free choice have unanimously selected.” 
(Italics ours.) 

Lauf v. E. G. Shinner & Co., 82 Fed. (2) 68, TO. 
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And Mr. Justice Butler commenced his opinion dissent¬ 
ing from the decision of the Supreme Court, after a brief 
introduction, with the following statement as to the facts: 

“None of its employees is a member of the union; 
all have definitely rejected the suggestion that they 
join it. In every legal sense, the union is a stranger 
both to respondent and its employees. Shortly be¬ 
fore petitioners conspired to destroy respondent's 
business, one Joyce, of the American Federation of 
Labor, called by telephone respondent's vice-presi¬ 
dent, Russell, at his Chicago office. The latter's 
uncontradicted narration of the conversation fol¬ 
lows: ‘Mr. Joyce * * * said “We are in Mil¬ 
waukee and want you fellows to join our Union up 
there. They tell me up there you are the man 
I must see, to get a contract signed for Shinner 
& Company with the Butchers Union up there.” ’ I 
told him I could not sign any contract with him, 
that oar men had their own association and were 
perfectly well satisfied, and didn’t want to belong 
to any other union. He said, ‘Well, I am going 
there to-niglit and if you don't join I will declare 
war on you.' I said, ‘There is nothing I can do 
about it.' He said, ‘All right, the war is on, and 
may the best man win,' and he hung up.” (Italics 
ours.) 

‘’Then followed a demand by the union that re¬ 
spondent compel its employees y on pain of dismissal 
from their employment, to join the union and con¬ 
stitute it their bargaining representative and agent.” 

Lauf v. E. G. Shinner <(• Co., 82 L. Ed. 515, 519- 
520. 

It will be observed that not only was there another 
labor organization in the field claiming to be the rightful 
representative of the Shinner employees, but that that 
organization teas there before the “war” icas declared. 
In the case at bar, concededly, the so-called “other union” 
was not in existence at the time “war” was declared, nor 
for a long time thereafter. And, as we have pointed out 
above, it teas organized as an engine of war, —counsel for 
Zirkin fondly believing that this war engine would enable 
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them to get the injunction which they could not get with¬ 
out it. 

Notwithstanding the fact that the employees’ associa¬ 
tion in the Shinner Case existed before the “declaration 
of war,” and notwithstanding the fact that, apparently, 
the choice of that association as the bargaining represen¬ 
tative of the Shinner employees was unanimous, and not¬ 
withstanding the fact that the union that declared the 
strike did not have a single Shinner employee among its 
membership, the Supreme Court declared that there 
was a labor dispute within the meaning of the Norris- 
LaGuardia Act, and that, therefore, the Court had no right 
to issue an injunction. That was not because the majority 
of the Supreme Court do not care sufficiently about the 
rights of workers to be absolutely free in the choice of 
their “bargaining representatives.” On the contrary, the 
decision of the Supreme Court teas necessary to absolutely 
insure that, right. 

Mr. Justice Butler overlooked one thing, namely, that 
the National Labor Relations Act expressly declares that 
Congress was unwilling to leave the determination of 
choosing representatives to the employees of a particular 
employer, who are liable to be influenced by their em¬ 
ployer to adopt labor standards detrimental not only to 
labor but to business. And it is quite immaterial whether 
they are influenced by threats, inducements, or per¬ 
suasion,—the result is still unfair competition. Congress 
therefore placed the matter in the hands of the National 
Labor Relations Board, and Mr. Justice Butler overlooked 
the fact that if the matter had come before the National 
Labor Relations Board the Board would have had the right 
to decide that under the circumstances, in view of the 
particular character of the “other union” involved, namely, 
it being limited to the employees of one employer, it would 
be both an unfair labor practice and unfair competition 
to declare them an “appropriate” bargaining unit. It 
might have determined that both unfair labor practices 
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and fair competition required that the unit should include 
the entire craft, so that industry-wide standards might be 
adopted under which all business competitors would have 
an equal chance. And what was true of the Shinner Case 
is also true of the case at bar: If the question of collective 
bargaining representatives had come before the National 
Labor Relations Board, that Board would have had a 
right to decide that in fairness to Zirkin's competitors the 
“appropriate” bargaining “unit” was to be the entire craft 
in the City of Washington and not Mr. Zirkin's separate 
business. That, in addition to the lack of bona fides in 
the organization itself, was undoubtedly the reason why 
the “union”-appellee failed to apply to the National Labor 
Relations Board for certification as the proper bargaining 
agency of Zirkin's employees. 

In this connection we respectfully submit that the courts 
are not only not authorized by law to decide who is a 
proper bargaining agency,—that function having been 
specifically entrusted to the National Labor Relations 
Board,—but that they are entirely unfitted by reason of 
their procedure and manner of doing business from in¬ 
quiring into such a question. This is one of the reasons 
why the Supreme Court has definitely decided that the 
mere fact that rival unions are parties to a dispute does 
not deprive the dispute of its character of a labor dispute. 
What the decision in the Shinner case actually means is 
this: The Norris-LaGuardia Act applies to every labor 
dispute irrespective of whether the dispute is between an 
employer and a union or is nominally between two labor 
unions, as long as the dispute involves the problem of 
employment or representation. For , the problem of who 
is the proper representative cannot be settled in the ordi¬ 
nary courts, but should and must be settled in the spatial 
tribunal created for the purpose,—the National Labor 
Relations Board. 
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POINT V. 

Since the decision in the Shinner case the decisions 
of all of the courts have been in accord therewith, 
including the decision in the Donnelly-Garment Work¬ 
ers Case. 

The decision of the Supreme Court is, of course, decisive, 
no matter what any other court might do. It so happens, 
however, that every decision that has been rendered since 
February 2S, 1938, is in conformity with the principles 
laid down by the Supreme Court in the Shinner Case,— 
as was to l>e expected. Nor was there any attempt to 
whittle it away by nice distinctions,—counsel for the ap¬ 
pellees to the contrary notwithstanding,—as a review of 
those wises will show. Such a review will show, inciden¬ 
tally, that counsel for the appellees have seen lit not to tell 
this Court the entire story of the Donnellv-Garment Work- 
ers Case,— omitting the last and most significant chapter 
of that case. 

As far as we could ascertain, only two cases bearing 
directly on the subject have been decided since the decision 
of the Supreme Court in the Shinner Case. These two 
cases are: the new decision in the Donnelly Case, rendered 
on July 8, 193S, and the decision in the case of Houston, 
etc., Line v. International Brotherhood decided August 8, 
1938. 

Counsel for the appellee Zirkin, on pages 21 and 22 of 
his brief, quotes the rather strong language of the Special 
Statutory Court of three judges which heard the Donnelly 
Case in first instance. He then states that on appeal 
to the Supreme Court, that Court, on May 16, 1938, held 
that the case was not properly before it, and, without 
passing upon the merits, remanded the case for further 
proceedings. But he very carefully refrains from stating 
ichat happened on those further proceedings. And well 
he might,—for on the further proceedings the complaint 
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was dismissed on the (/round that the controversy was a 
labor dispute,—thus reversing the holding of the Special 
Court. 

This decision is interesting not only because it reversed 
completely the earlier decision in the same case upon which 
appellees' counsel rely, but also because it clearly points 
out the infirmity of the original decision in the Donnelly 
Case, which inheres also in appellees' case in the case at 
bar. It also answers conclusively some of the arguments 
advanced on behalf of the appellees herein. On the ques¬ 
tion of what is a labor dispute the Court said: 

“Plaintiffs insist this cause does not involve a 
‘labor dispute' because: ‘There was no controversy 
here “concerning terms or conditions of employ¬ 
ment'’ for the additional reason that the Interna¬ 
tional's only claim of alleged grievances concerning 
terms or conditions of employment in the Donnelly 
Garment Company plant was based upon knowingly 
false statements, fraudulently made and intended 
for the specific purpose of fabricating a fictitious 
“labor dispute” in the attempt to bring the Norris- 
LaGuardia Act into operation as a protective shield 
for the International’s illegal acts.’ 

-Plaintiffs’ bill discloses that terms and condi¬ 
tions of employment are not alone involved but 
representation as well is in dispute. A labor dis¬ 
pute exists as to representation if it does not exist 
as to terms or conditions of employment” (Italics 
ours.) 

And in another part of the opinion the Court puts its 
finger on the weakness of the Donnelly Case under the 
National Labor Relations Act, which is the same weakness 
that we have pointed out in the case at bar. Said the 
Court, in answer to the claim that the demand of the 
union defendant was in contravention of the National 
Labor Relations Act with respect to the right of employees 
to choose their own representative: 

“The only difficulty with plaintiffs’ position is 
that the representatives of plaintiffs' employees 
were not selected in the manner provided by the 
Wagner Act ” (Italics ours.) 
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The Court also took occasion to express its views on 
the respective positions of the Board and the courts under 
the National Labor Relations Act,—saying, viz.: 

“That act does not confer authority upon this 
court to determine who the representatives of em¬ 
ployees are. It does give that power to the Na¬ 
tional Labor Relations Board, Sections 159(a), 
160(a, b), 29 U. S. C. A., Wagner Act, supra. By 
Section 158(5) it is declared to be an unfair labor 
practice to refuse to bargain collectively with the 
representatives of the employees, subject to the 
provisions of Section 159(a). Section 159(a) pro¬ 
vides that the representatives of the majority shall 
be the sole collective bargaining agents. Section 
160(a) empowers the Board to prevent unfair labor 
practices and further provides: ‘This power shall 
be exclusive, and shall not be affected by any other 
means of adjustment or prevention that has been 
or may be established by agreement, code, law, or 
otherwise.’ ” 

Donnelly Garment Co. v. International L. G. 

W. U., 23 Fed. Supp. 998, 1000. 

In the Houston & North Texas Lines Case it was claimed, 
as in the case at bar, that the controversy was really be¬ 
tween two labor unions, since the employer and its em¬ 
ployees were operating under a contract entered into be¬ 
tween the employer and an organization to which its 
employees belonged and which was satisfactory to all its 
employees but two. In the language of the Court: 

“The complainant further alleges that no labor 
dispute exists l>etween it and the respondents be¬ 
cause it has negotiated with an appropriate bargain¬ 
ing unit, selected and designated as a Committee by 
more than fifty-one per cent of its employees in the 
states of Texas and Oklahoma, as provided by the 
National Labor Relations Act, 29 U. S. C. A., sec. 
151 et seq., and has made and executed a contract 
governing wages, hours, working conditions of all 
its employees and particularly those engaged in 
warehouse, dock work and truck drivers. That the 
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said contract is in full force and effect, the terms 
of which contract are entirely satisfactory to all 
its employees and is binding upon the complainant 
and it is therefore unable to further negotiate or 
bargain with Local Union No. 880, or any other 
Committee or agency purporting to represent its 
employees so long as said contract remains in force 
and effect.” 

Nevertheless, the Court held that a labor dispute ex¬ 
isted, and that an injunction could not, therefore, be 
granted in contravention of the provisions of the Norris- 
LoGuardia Act. The official holding is thus stated by the 
Reporter in the licadnote: 

“Where interstate motor carrier complied with 
National Labor Relations Act pertaining to collec¬ 
tive bargaining and contract governing wages, hours 
and working conditions was made which was ac¬ 
cepted by all employees except two who belonged 
to rival union and who picketed motor carrier's 
place of business to compel motor carrier to accept 
their union as appropriate bargaining agency, con¬ 
troversy was a ‘labor dispute' within the meaning 
of the Norris-LaGuardia Act limiting power of fed¬ 
eral courts of equity to grant injunctions in labor 
dispute cases. National Labor Relations Act, 29 
U. S. C. A., sec. 151 et seq.: Norris-LaGuardia Act, 
sec. 13(a-c), 29 U. S. C. A., sec. 113 (a-c).” 

Houston, etc., Lines v. Local Union No. SS(i, 24- 
Fed. Supp. 619, 621. 

Nor does the case of Retail Food Clerks v. Union Premier 
Food Stores, decided on August 2, 1938 (98 Fed. 2nd), 
hold anything to the contrary. An examination of that 
case will show that it did not involve the problem with 
which we are dealing here, but rather the problem of 
whether or not a court will intercede by injunction in 
support of a certification bp the National iMbor Relations 
Board that a certain organization is the proper bargaining 
representative of certain employees. Clearly, that is an 
entirely different problem, which need not and cannot be 


gone into here. It is true that the certificate had not as 
yet been issued, but the union had qualified before the 
National Labor Relations Board under the National Labor 
Relations Act, and the examiner had recommended the 
issuance of the certificate to the Board, and had notified 
the plaintiff in the case not to deal with the other organ¬ 
ization. 

The Record also shows that in that case the plaintiff teas 
aetually ready to sign an agreement with the defendant, 
having actually negotiated one with it, and was prevented 
from signing it by the action of Board. 

Under those circumstances the Court held that there 
was no labor dispute between the employer and the 
union,—as indeed there was none, since the plaintiff- 
employer was ready and willing to sign a contract with 
it. And at that the case was decided by a divided court,— 
Biggs, Circuit Judge, holding that although there was 
actually no dispute between the plaintiff and the defendant 
union, the Court was restrained from issuing an injunc¬ 
tion because of the dispute between the two unions, which 
in itself made it a “labor dispute.” We need not discuss 
here the question as to which part of the Court stated the 
correct view of the law under the peculiar conditions of 
that case, for clearly the problem there presented has not 
the slightest bearing on the questions presented by the 
case at bar. 



